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BinsiuHe MHPOBOIO COTAaHICHHA
HAa NpeIIIeCTBYIOIHE IPABOOTHOHICHHS CTOPOH

Muposoe cornaleHue OTHOCUTCA K JOrOBOpaM, YCIOBUA KOTOPOTrO NPUMEHA-
IOTCA K OTHOLUEHWAM CTOPOH, BO3HWMKWWM 0O ero 3aknoyeHvs. MUpoBoe corna-
WeHWe MOXEeT YTOMHATE, M3MEeHATb MK npekpallate npeflecTByiolMe NpascoT-
HolWeHWA CTopoH. OHO NpekpallaeT UX TOAbKO B CNyYanx, eCnn CTOpPOHbI NPAMO
[AOTOBOPWMNMCE 0B 3TOM WMAW eI HOBOE MPaBOOTHOUEeHWEe ODBLEKTMBHO Heco-
BMECTUMO C NPefLecTByIoLnm.

C NOMOLWBI0 MUPOBOFO COMNALLEHWS MOXET NPOWM3OWTM HOBaUMA NpefLecT-
Bylowmnx oba3aTenbcTs cTopoH. MUpoBoe cornaluedve, UMeloLLee Xapakrep Ho-
BALMK, CNYXUT eAUHCTBEHHBIM UCTOYHWMKOM Npas 1 0bA3aHHOCTEW CTOPOH B OT-
AnYve OT MHbIX MUPOBLIX COrNAlleHniA, KoTopble cogepxaT npaea W obasaHHoCTK
CTOPOH Hapafy € NepBoHadanbHbIM NPaBooTHOWeHWAMKU, MupoBoe cornale-
HWEe VMeeT XapakTep HOBauWW, eI 3TC NPAMO YKa3aHo B HeM CaMOM MNK ecnu
HoBoe 0BA3aTeNbCTBO ABHO HECOBMECTUMO C MepPBOHaYaNbHbIM®.

BaxHO OTMeTUTL, YMTO onpefdeneHWA NOHATUA "HOBALUMA” B pPaccMaTpriBaeMbix
NPaBoBLIX CUCTEMAX HE COBNaQAloT.

AencTentensHo, No HpaHLy3CKOMY MpaBy HOBAaUMA (3aMeHa npenllecTsylo-
wero obs3atenucTBa Ha HOBOE) MOXET OCYWECTBNATLCA KaK NOCPEACTBOM 3ame-
Hbl NpeaMeTa obA3aTenbCTBa, Tak W nepeMeHor nuu B obssatenscree (cT. 1271
K ®paHummn), NO MTaNbAHCKOMY Npasy — TOMbKO NOCPEACTBOM 3aMeHbt Npeg-
MeTa MnKu TuTyna (ocHosaHua) obfsatenbcta (c7. 1230 MK Wranuu); no npary
CUJA — tonbko nepemeHor nvua B obasatenncTee®; No poccUickomy Npasy —
TONbKG 3aMeHOi npedMetra wan cnocoba wcnonHenws obazatenbctea (n. 1
cTr. 414 TK P®)2. To3TOMy OOHO W TO Xe MMpOBOe CornatleHue (o 3aMeHe Nuua
B obszatenbcTBe) MOXeT OblTb NPU3HAHO WMEIOWUM XapakTep HoBauuu no
dpaHLy3CKOMY M aMEPUKAHCKOMY NPaBy, HO He MO POCCMUCKOMY YW MTanbAH-
CKOMY NpaBy. ¥ HaNpoTUB, cornalleHne O 3ameHe cnocoba wucnonHenna obasa-
TeNbCTBA DyAeT paccmaTpyBaTbCa Kak MMeloLlee XapakTep HOBauWn No poccun-
CKOMY NpaBy, HO He N0 aMepuKaHCKOMY, (PaHLY3CKOMY - MNK UTaNbLAHCKOMY.
PelleHne 0 TOM, COAEPXUT Nt MUPOBOE COrNallerne HoBauMio, uMeeT Bonbuloe
NPaKTU4ECKOe 3HaveHue. Tak, No WTaNLAHCKOMY NpaBy HeWcnoNHeHne CTOPOHOW
MWPOBOro CornalleHns OaeT ApYron cTopoHe npaso Tpebosarh ero pactopxe-
HURA, TORBKO ecnw fipeawecTayollee 06A3aTenbCTBO He Bbifo NpekpauleHo HoBa-
Umeit, KpoMme cnyyaes, Korfia B MUPOBOM COTNALIEHWM MPedyCMOTPEHO MHOE
{cT. 1976 K UTtanuu).

% Wranun: nocTadoenenve Kaccauuonuoro cysa ot 9 gexabps 1996 roga Ne 10937 // La transazione
nella prassi interna ed internazionaie. Antologia, a cura di Edoardo Andreoli. CEDAM, 2000. P 317.

$1 Datfola F. P. La transazione novativa // La transazione nefla prassi interna ed internazionale.
Antologia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 175-251.

58 HMosauws CO3AAET HOBLIW JOrOBOP, KOTOPHIA COASPHWT TE Xe YCNoBwuA, npasa W 0GA3aMHOCTH, YTO
¥ NepROHauanbHbIA 4OTOBOP, HO B KOTOPOM 8CE CTOROHB! AOTOBOPUIMCE O 3aMEHE CTOPOHbI ADYTUM TMLOM.
B peaynbTaTe 3TOr0 NEpEOHaYantHan CTopoHa oceoboxaaeTca oT ceoux obAlaTensCTe No 4OrOBOPY U Mx
npuoGpeTaeT HoBoe Nuue (United States v. Hastings Motor Truck Co., 460 F. 2d1159 (8™ Cir. 1972), in:
Business Law. P. 47, 57). Tawxe: Black's Law Dictionary, Sixth Edition. St. Paul, Minn. 1950. P. 1064.

* TakuMm oGpaicm, B npase P® w Wrannw nepemeny nuu 8 00A3aTenbCTBE PEryfMpyoT HE HOPMb
0 HOBALWW, @ APYTHE CNeUUanbHeIe KOPMs! (HOPMLI, COAEpXaWMEcs, COOTBETCTBEHHO, B rmase 24 K PO
v rnape VI ("OB ycrynke npae TpefoBaxwa, nopydquTenscTBe  nepesoge ponra) Tutyna | kHerm IV
TK Utanuu).
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Ycnosusa OENCTBMTENBHOCTH
MMPOBOTO COrMalleHUa

CylectsyioT diegyiowme yCNoBMA OENCTBUTENBHOCT MWPOBOrO COrnailieHus.

1. Cybvexmusnolit Kpumepuii: 0eecnocobHOCmb CIOPOH.

B paccmaTtpusaemMobix NpaBOBbIX CUCTEMAX Haldve ReecnoCcobHOCTU CTOPOHD
3aKN0YaTh MUPOBLIE COMMAaLUEHWA 3aBUCUT OT XapakTepa 1 paiMepa yCTynok, Co-
BepLIaeMblX €fo NG ero ycnoBuaM. He 1MeeT 3HaqeHWUs, CoBeplleHa ycTynka Ans
yperynnpoBaHnsa Cnopa unv ¢ Apyron uenblo.

OTcyTCTBME CNOCODHOCTM PacnopaXarbCs NPaBoOM BfEYET HEAENCTBUTEND-
HOCTb MWMPOBOTO cornauennsato. 3akoHonatenbctBo WMtanmu u OpaHumm npeny-
CMaTpUBaEeT, Y4TO ANA 3aKMOYEHUA MWUPOBOMO COrNawenus Heobxognmo, 4Tobbl
CTOPOHLl 0bNaNaNy neecnocobHOCTEIO B OTHOLWEHMM NPae, COCTABNAIOWKX npe-
amet cnopa (cr. 1966 K Wtanun, cr. 2045 K Opaxuuu). 310 DakTM4eckn o3-
Ha4aeT OTCLINKY K 0BWMM HODPMaM MPaXAaHCKUX KOAEKCOs, perynupyrlumM dee-
CNocobHOCTL CTOPOH COBEPWAThH COefKMU.

2. O0beKmuGHbI KpUmMepuil: Omyyncoaemocns npas.

Bo Bcex paccmaTpuBaeMelx MPaBOBLbIX CUCTEMax Npasa He MoOryT ObiTe NpeA-
METOM YPerynupoBaHWA B MUPOBOM COTNAlWeHnK, ecin OHWU N0 CBOEMY XapakTe-
Py TakoBbl, 4TO UMW NMBO He MOryT pacrnopaxatbcs CyObekTul [aHHOrO Npaso-
oTHoWweHnA, NMMEQ HukTo BoohLe. Takam cvTyauws BO3MOXHAE B Clyyae, koraa
Hanu4mMe Npaea perynnpyeT UMneparveHas HopMa npasa, Nwbo korpa ycrynae-
MOE UMYLLECTBO (NpaBa) NPUHAANEXUT TpeTbeMy nuuy, nMbo Korpa ycrynaemble
mpaBa U3bLATbE M3 MPpaAaHCcKore obopoTa.

MNpaga, CocTaBnAmpUMe CTaTyC, He MoryT BbiTh yCTynneHbl NO MWPOBOMY CO-
rnaweHuto.

Mo UTanbAHCKOMY NpPasy MUPOBOE COFNALIEHWe HeoenCTBMTENLHO, eI npa-
Ba, COCTaBRAOWUME NpeaMeT CNopa, B CUAY CBOETO XapakTepa WAW MPAMOro yKa-
3aHWA 3aKOHA M3bATbI M3 PacropAXeHUA cTopoH (cT. 1966 MK Utanuu).

Ytobbt 3aKM04UTL MMPOBOE CornaweHve ob yCTaHOBNEHWW TPaHWL MeXay
3eMeNbHbIMY y4acTkaMuy, HeoBxopumMo ObiTb CODCTBEHHMKOM OOHOMO W3 3Tkx
3eMeflbHBIX YYaCTKOB MM ero YNOAHOMOYeHHbIM NpefacTaButeneme.

Mo dpaHUy3ckoMy Npasy CTOPOHbI Takxe He BMpase ycTynuTb NpaBa, UMe-
IOWKE HEOTHYXAAEMBIM XdPAKTeD MU U3bLATHIE U3 Toprosoro obopota’s He mo-
ryT ObiTh yCTyrneHsl Mo MWPOBOMY COMMAWEHMI0 M NPaBa, CoCtagnsolime ny6-
MVYHBIA MHTepec (Tak, MMPOBOE COrMalleHWe, 3aKMoYeHHOe € rpaXxOaHCKMM WUCT-
LOM B YronOBHOM nNpoLecce, He BNeeT npekpaileHus YroRoBHOrQ npecnenc-
BaHWA ).

Mo npasy CLUA yCTynaembie npaBa Takxe AONXKHbl HAXOAWUTLCA B Pacnopsa-
KEHWUWU CTOPOH.

% Tag, 8 Uranuy 6bIN0 NPU3HAHC HEAEWCTBUTEMLHBIM MUPCBOE COrMALLEHVE MEXAy apeHAaTopoM
v LOMERLI0 APEHAOAATENA, KaTOpoe He 0aoBpun apenaosarent (nocTaHoeNeHne KaccaunoHHOro cyaa ar
30 suBapa 1990 roaa Ne 635 // La transazione nella prassi interna ed internazionale. Antologia, a cura di
Edoardo Andreoli. CEDAM, 2000. P. 335).

51 JranuA; noctaHoenexne KaccaunoHHoro cyaAa of 5 mona 1993 roga Ne 7319 // La transazione nella
prassi interna ed internazionale. Antologia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 334.

52 Tak, M@ MOTYT GbITb YCTYNNEHS! N0 AOTOBOPY KNMEHTYDA AMepansHbix Npoeccui, MeCTO Ha Phitke,
NONMHOMONIUR HOTaPUYCa, HeNOBBYECKOE TEMOo, 8ro HacTu w NpoaykTol {Code civil, Litec, 2001. P. 600).
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Mo npasy Poccum He MOryT ycTynaTbCA NpaBa, Ha3BaHHbie KoHcrutyumen PO
HEOTYY>X1aeMbIMW. MPaBo Ha XW3Hb, CBOBOAY W NUYHYIO HEMPWUKOCHOBEHHOCTD,
ceobogy MBICK U CNOBA.

He moryT ycTynaTteca npaBa, KOTOpbie YCTAaHOBNEHB MMMEPaTUBHBIMU HOPMa-
Mit Npasa, B 4aCTHOCTKU MHOMWe Npaga, NpefycMOTPeHHble TPYAOBbIM U CeMei-
HbIM 3aKOHOOATENLCTBOM. TaK, Hefib3f YCTyMUTb NO MWPOBOMY COTNALLIEHNIO Npa-
BO HA WMA, NPABO 3aHUMAaTLCA NPennpUHUMAaTENIbCKON AEATeNbHOCTEIO, HA exXe-
TOOHBIN ONNaqYuBaeMblA OTRYCK.

CnepyeT NnoO4epKHYTh, Y4TO NPABO Ha rnogady ucka He MoxeT DbiTe Hemnocpend-
CTBEHHO YCTYNIEHO MO MWPOBOMY COMMAWEHWMIO KAK HEeoTYYXAaeMoe HeCMoTpA
Ha TO, YTO 3TOT LOroBop Mo onpefefieHvio npekpaliaer cnop. Mo MUpPOBOMY
COFNALWEHNIO NULO, UMEBLUEE NPETEH3INIO, OTKA3bIBAETCH OT OCHOBAHWA WCKa, a
He OT NpaBa Ha MNogady wcka.

Mo MUPOBOMY Cornalenmio He MOryT BbITe yCTynneHs Te 0DbekTol rpaxaan-
CKMX Mpag, KOTOPLIE HA OCHOBaHWW 3aKOHA W3bATHI M3 0bOpoTa UNK OrpaHU<eHs!
B obopate {cT. 129 TK PO "O6opoTocnocobHOCTE 0OBEKTOB MPaxaaHCKUX Npas”).
Hanpwvmep, npaBa Ha NPUPOGHbIE PECYPibl MOTYT YCTYNaTbCA TOLKO B COQTBET-
CTBWMW € 3aKOHOAATENLCTBOM O NPUPOOHbIX PECYPLAX.

NpegcraBnaeTcs uenecoobpastsiM BkMoMUTy B FTK PO crepyiowee npasuno:

Croporiel HEe MOryT yCTyarte 00 MUDOBOMY COMAALWEHWIO NDA8d, KOTOpsIe B
CUATY 3aKOHA VI UX TTDMPOAS! ABSIFIOTCA HEOTHYXKAICMbIMIA M UHBIM 0ODAIOM
HAXOOATCH BHE CEps! paciOpaxeris CTOPoH".

3. Hopox eonu cmopouut,

JaKNIOHEHNE MUPOBOIO COMALIeHINA 108 BAMAHNEM 3abmyxgeHunsd. B npakin-
ke 3apybexHbiX CTpaH W3BeCTHbl Clydau, KOorga nocie 3aknioHeHus MUPOBOMo
COMNaleHNs OAQHA W3 CTOPOH 3aR8BNAET, Y4TO OHa 3a8KNOYMNA €0 Mo BNUAHWEM
3abNyXOeHUA OTHOCKTENBHO TOTO, KOMY TMpUHaAnexany npasa, COCTaBUBLUME
npeaMeT MUPOBOro cornawenis. OBLIMHO oHa YTBEPXAAeT, YTO 3TU Npasa Npu-
Hagnexanv en, NPUBOAWUT apryMeHTbl U MpoCUT CYA NpW3HaTL MMpoBOe corna-
WeHWe HeQenCTBMTeNbHBIM BBlAY nopoka Bonu (3abnyxaeHus).

MUPOBOE COrNalleHWe H B KOEM CIy4ae He MoXeT ObiTb MPU3HAHO HegeuncT-
BUTENbHLIM Ha TOM fIAWbL OCHOBaHWK, YTO Kakaa-nvbo K3 cTopoH owwbanace no
NIOBOAY NPUHALANEXHOCTH YPEryNMPOBaHHLIX B HeM Npas. HeAcHOCTe No NOBOAY
TAKOWM MPUHALNEXHOCTU KaK pPa3 W ABARETCA efIUHCTBEHHBIM HeobxoauMbIM yC-
NOBUWEM 3aKNIOHEHWA MURPOBOTO COrNalleHuns.

Kpome TOro, CTOpOHbI He BNpaee CCbiNathCA Ha TO, HTO C y4eTOM MONOXEHWUN
NPUMEHMMOTO MPaga HWKaKoh HeACHOCTWM He Bbno. MoCKoNbKy, Kak NOKa3aHo
paHee, O18 3a8KNONEHWUS AENCTBMTENIbHOTO MWUPOBOTO COMMALLeHNA A0CTaTOYHO
TOrQ, 4T0BbI NPABCOTHOLWEHWE BbIO CNCPHLIM MO MHEHWIO CTOPOH, @ He TpeTbe-
ro Anua — cneuManucTa unn Ouino Bbi3saHo npobenoM B npage (10 ecTh Npu-
MEHASTCA He ODBLEKTUBHLIA, a CyOBLEKTMBHBIA KPUTEPUIA}, MUPOBOE COornatlueHme
HEAL3A OCMOPUTb, NPOCTO AoKa3as HeoDOCHOBAHHOCTL NOTalLEHHOW B HEM Npe-
Ter3unb3. Corpacro <T. 1970 TK Wtanun myposoe cornawenve He MoxeT ObiTb
NPW3HAHO HEAEMCTBUTENbHBIM W3-3a TOrQ, YTO CTOPOHA COrnacuMnach Ha 3aKi-

5 Uranua: noctaHoBneHwe Kaccaumonsoro cyaa ot 13 man 1996 roga Ne 4448 /i La transazione nella
prassi interna ed internazionale. Antologia, a cura di Edoarde Andreoli CEDAM, 2000 P. 321.
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YeHKre MUPOBOrO COrnalweHus, 3aONyXAanch B OTHOWERWM CBOWMX NpaB (v npas
APYrol CTOPOHbBI) Ha npegmet cnopa. 3T0 He AaeT el npaea ocnapyeath [OencT-
BUTEILHOCTb COTNALLEHWS. ,
Tak, WTaNbRHCKMIM CyA NPW3Han, Y10 apeHAoAaleNlb, KOTOPBHA 3akNicYn
apexsngaTopoM MWDoBOE COfflalwere O MpaBOMEPHOCTM  yBerlMYeHWa  iim
pasMepa apeHiHOW MraTbl, HE Brpase TpebOBATL NPMIHAHME erc HelelcT-
BUTEMEHBIM HA TOM CCHOBAHWK, YTO OH HE 3Haf O TOM, 4TO 3aKOH NO3BONAN
eMy BABOE YBENWHWTL apeHAHYIo nnaty®.

B 10 xe Bpema no WTanbAHCKOMY NpaBy lopMIUHEcKan olwmMbKa no Bonpocy,
He COCTAaBMNAULEeMY NpegMeT CHOpa, MOXET CTaTh OCHOBaHMEM [LARA NpU3HaHWd
MUDQBOIO COTMAaLEHUA HELENCTBUTENLHBIM,

B cr. 2052, 2053 TK OpaHumn gencrsyeT diefyowee NonoxXeHue: MUPOBoE
cornawenue He MOXeT BbiTb OCNOPEHO NO MPWHWHE IKpUANYECKon oWwnbKK, 3a
MCKAKOYEHMEM OLIMOKM B NMMHHOCTW APYIOM CTOPOHB! MIK NPEeAMETe Criopa.

Taknm obpasom, B obenx NpaBoBbix cMcTeMax owmnbka o NoBoldy npwuHaa-
NEXHOCTM NPag, COCTAaBAfIOWMX NPEOMET Cropa, He UIYXKUT OCHOBarWeM npu-
3HAHVIA MWPOBOTO COTNAWCHUA HEQENCTBUTRNLHbIM.

Pasznuuune mexay nonoxeHuamu npasa Qpadumm v MTanMmM Nc gaHHoOMy BO-
Npocy TakcBbl: BO paHUY3CKOM MNpaBe nepeveHb OCHOBaHWMN LANA NPU3HaHWA
MWPOBOIC COTNALLEHNA HEOEeWCTBUTENBHLIM MO NpUYMHe CWWOKM UMEeT 1ciep-
MbIBaOWMA xapaktep (370 olwnbKa B TOM, C KEM 3aK/IKHEHO MUPCBOE COrflalle-
HUE W KaKOW CNop yperynupyetca UM), a no UTansAHCKOMY — OH LUUPE M BKINO-
yaer B ceba Bce Ciydam olWwmbkyn B npaBe Mo BONPOCEM, HE OTHOCAWMMCA K
CNopHbIM NpaBam (Npeamety crnopa).

CopepxaHwe NoHATUA "owubka B npeaMeTe cnopa’ no paHuUy3ckoMy npasy

UNARKCTPURYIOT CNedylowme NpUMeps.
KaccaumoHHem cyn @©paHuvid npur3Han Hanudve clwubkn B npepmerte, korua
Nocne 3aKNoYeHns Mex Ay NOLPAAYMKOM W 33Ka34MKOM MMPOBOTO COTMatlenus,
KacaBLIerocs CNopa O TOM, BABKID M Hanwdme onpegenedHoro Bpaka B pabote
ACCPAGHUKE HEHafAexallee UCNONHerUe A0r0BOpa NOAPSAa, IKCNEPTUIon Obin
yCTaHoBMeH HoBbln Dpak B pabote®,

Ecnu nuuo, 300P0OBLID KOTOPAro Bein NpUukHEH ywepd, noanucano akr ob
OTCYTCTBAW NpeTeHaui, NONYYWB OT NPUMUHUTENS Bpefa BO3MeLeHUe 3a yTpaTy
3apaboTHOM Mnatbl, @ NOCNE 3TOrG BLIRCHWNO, YT0 NOHECET M MHble HeBharonpu-
ATHBIE NOCNEACTBIA, TO MUPOBOR COMMALLEHME HEASMCTBUTENLHO B CHNY OLUMBKI
B TpeAMeTe®s,

Cuwufika 1o Mosogy OCHOBAHAA O7A BOIHUKHOBEHUA HEOMpefeneHHoCTH
NPaBOOTHOWEHWUA BreYeT HefelcTBMTENIbHOCTE MUPOBOMO COTNALIeHWs, yCTpa-
HAIOLLETO Takylo HEONpemeneHHoCTs. Tak, ovbxka no Nosody CYLleCTBOBAHMA
yiepBa BriedeT HeaencTBUTENEHOCTE MWPOBOTO CormnalleHia of yperynuposa-
HUKM Cniopa o ero pasmepe’”. Ananoru-Ho owmnbka No NeBOAY CAMOro Hanwu4uWs
gonra BAe4eT HEReMCTBMTENLHOCTE MWPOBOFO COMNALUEHWA, NDEKPALAIErD
Ccnop o pa3Mepe aonra®®.

& Wranws: nocTaHoBneHve KaccaumeHHore cyna oT 30 aexabps 1991 roga Ne 1401G // La transazione
nelta prassi interna ed internazionale. Antoiegia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 351,

8 ¢dpaHuuA: nocTaxoBneHve KaccauuorHore cyaa o7 24 man 1978 roga // Code civil, Lites, 2001.
P 1070.

5 QPpaHuua: NocTaHoenexne KaccauuoHHoro cyga ot 10 woHs 1985 roga /f Code civil, Litec, 2001
P. 1070

5 Mpanuna: noctanoBnenue KaccauuonHoro cyga or 12 araapa 1970 roga / Code civil, Litec, 2001
P 1070

% @panyus: nocTaHasnexve Kaccauwonnore cyaa oT 13 aexabpa 1972 roaa // Code civil, Litec, 2001.
P. 1070.
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He ABAAETCA OCHOBaHWEM ANA NPWIHAHWA MUPOBOTO COrNALeHNs Heaewn-
CTBUTENBHBIM OLIWGKa B pacyeTax 9.

ApudmeTuqeckan ownbrKa B MWMPOBOM COTfALUeHUM [OMxHa OBbiTb uC-
npaeneHa {c1. 2058 TK DpaHuuw). 3T0 03Ha4aeT, 4TO MUPOBDE corfalle-
HWe, codepXallee OWMBOYHbIE YMCNa, COXPaHAET CUMY, 33 WMCKIIOMEHUEM
ITAX UACeN, KOTOPLIE 3aMEHAIOTCA Ha NpaBuibHble. ApUEMETUHECKON CYnTa-
eTca owmbka Npu pacyetax, CAenaHHan CTOPOHAMM WAW YMORHOMOYEHHbBIM
TRETLUM ANLOM™,

WMTanearckoe 1 GpadlUy3ckoe NPaBo 3HaT chiydal, kOrga MOXHO OCNOpWTb
AEVCTBUTENBHOCTE MUPOBOrQ COrMalieHus no BoiACHUBLIENCH HeoDOCHOBAHHOCTI
npeTeH3nu ogHow w3 cTopoH. OH 3akpenneH B ¢1. 1975 TK Wranun mn c1. 2057
K @paHUMY 1 ABNAETCA BaXHBIM UCKNIOHEHMEM 13 obulero npasuna. ECnn mu-
poBOe COrnalweHire KacaeTcs TOMLKO OAHOMQ QnpefeneHHoro Aena M BnocneacT-
BUWM ODHapYXMBAETCR LOKYMEHT HEHOPMAaTMBHOMO XapakTepa, CBMAETeNbCTBYIO-
LM O NONHOM OTCYTCTBMM Y OAHOM W3 CTOPCH COOTBETCTBYIOWEro Npaea, Apyras
CTOPOHA MOXEeT OCrOPMTL CornaweHne, ECAW Xe 3axNiyYeHo MUPOBOe cornalle-
HYe obuwiero xapaktepa Mo BCEM CMOPHLIM BONPOCAM, BO3HUKWWMM MEXRY CTO-
POHAMU, TO CTOPOHA He MOXeT BNocneacTeun TpeboBaTe NpU3HaHMA MWPGBCTO
COrNaueHNA HeQEeWVCTBUTENEHBIM, CCHINARCL Ha TO, HTO OHAa He 3Hana o CylecT-
BOBaHWA HEKMX BOKYMEHTOB, 3@ MCKNIOMEHHeM CAyvaee, KOrAa Apyran CTopoHa
WX CKpblBana.

NOKYMEHT Aomxen DbiTb COCTABNEH A0 3aKMIOYEHVA MWUPOBOTO COMNALLEHWA M
W3 Hero HonXHa cnefoBats HeoOOCHOBAHHOCTb MPETEH3WW CTOPOHbL. MpK 3ToMm
CTOPOHAa MOXET COCNaThCA Ha HEro TOMBLKO B Cyvae, et NPy 3akI04EHUN MU-
POBOrC COMNaleHVa oHa He 3Hana o weM. bonee gHMMarenLKoe NpodTeHKe yxe
M3BECTHOrO AOKYMEHTa He NPWMPaBHWBABTCA K HaXoxAeHWI0 HoBoro. Ecnu cropo-
Ha He 3HaNa O HaNUMMKM ROKYMEHTa, HO 0bm3aHa Boina NposBuTL AOMKHYIO 3a-
HOTAMBOCTL W y3HaTL O HEM, OHa YTpaYmBaeT Mpaso OCnapuBaTb MWUPOBOE (-
rnaweHWe Ha OCHOBAHW Ero Halnuy4umHA.

B npase CLUA yctaHoened ewe bonee y3xmin kpyr chyvaes, korga owubka
CNYXWT OCHOBAHWEM [NA MNPW3HAHUA AOFOBOPa HeAeWcTBUTENbHbIM: OWKOKa
JonxHa ObiTb B3aUMHOW U CBA3AHHOMW C CYLLECTBEHHBIM (PaKTOM, KacaoWWMCH
xapaKkTepa A0roBopa, NUYHOCTM APRYroM CTOPOHbI WAM CyLIECTBOBaHWMA WAW Xa-
pakTepa npeameTta norosopa’. Takum obpa3om, CTOpoOHa MOXeT NPocuTbe Npu-
3HAHWA HEeOeNCTBUTENbHBIM MUPOBOIC COMMalleHUA, ecnv obe CTOPOHLI Aymanw,
4TO 33KNIOYAKT MHOM JOrOBOP, UNWM MUPOBOE COorNalleHue ¢ ApyriM AULOM, vnu
eCAV He CyLecTBOBAaNo OCHOBAHMA LANA ero 3aKnioveHva (Hanpumep, Henencran-
TeNeH AOfOBOP, COAEPXAHUE KOTOPOro Bbl3Bano CNop), NMOO CTOPOHLI Hamepe-
BanNUCb yperynnpoBaTk CNop O ApYroM apeAMeTe.

OAHOCTOPOHHAR OlUMDKa He ABNAETCA OCHOBaWMEM ANA NMPU3HAHWA LOroBOpa
HeNeNCTBUTENEHBIM, KPOME CJ1y4aeB, Korha Takas owwnbka npousowna saieicT-
Bue newcteuin (BeipencTBMf) Opyrold CTOpPOHbl nMOO Apyraa CTOpoHa A0NXHA
Bbina Hbl 3HaTh O CyWECTBOBAHUM Takol ownbxn’2. ChefoBaTeNnbHO, Ha y4acTHM-

% ®panups: noctanoenenve KaccauwonHoro cyaa ot 13 despans 1956 roga // Cade civil, Litec, 2001
P 1070

" Gpanymn; nocTadosnede KaccayuonHoro cyaa ot 16 wioka 1875 rega /f Code cwil, Litec, 2001,
P. 1071, :

™ Boyd v. Aetna Life Insurance Co., 35 N. E. 2d 99 (Ill. 1941); Ohie Co. V. Rosemeier, 288 N. E. 2d 326
{Ohio 1972), in: Business Law. P. 25

2 Beaver v. Estate of Harris, 409 P. 2d 143 (Wash. 1965), in: Business Law. P. 25.
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KOB NpaBoBoro obopota so3naraercs 0BA33HHOCTL BbiTh O4EHE BHUMaTENbHLIMU
NPV 3aKMOYeHWW COrnawweHVn, Tak Kak OHW, no obleMy npasuny, He MoOryT
BNOCNEACTBUM CChINATLCA Ha TO, YTO OWKMBAWCH, eCNU Apyras CTOPOHA Takylo Xe
OWNBKY He coBepilIvna.

Mo npaey CLIA owwnbka, kacaowanca NpUHAONEXHOCTU RPag, COCTABNAIOLINX
npegMeT MUPOBOIo CorNaweHns, B N0DoM Ciydae He ABNASTCA OCHOBaHWEM ANnA
NPWU3HAHWS ero HeencTBUTENbHbBIM.

Mo npaBy PO cTopoHa MWPOBOro cornalleHus Takxke UMeeT NPaso NpPocUTb O
NIPU3HAHMK ero HefeWNCTBUTENbHBIM Ha OCHOBaHWK 3abnyxAeHWA, TONbKO ecnu
OHa nonarana, 4To 3aK04aeT WHON AOTOBOP WK yperynmpyeT mHon cnop’s.

MpenacTasnaeTca uenecoobpa3kbiM ONA NpedynpexaeHna ownbok B npumMe-
HEHWW HOPM O APWU3IHAHWK MUPOBOIG COMMalleHuA HefeUCTBMTeNbHLIM BBECTH B
MK PO cneumanbHyto HOPMY (B rMaBy © MMPOBOM COTNAWIEHWN):

"Miuposoe cornaweHmne MOXeT boiTb APHIHAHO HEREeVCTBUTENBHBIM, ECITH OHO
3GKIMOYEHO 1104 BIMSHUEM 330NV XKACHUA OTHOCHTENBHO TOXAECTBA YCTPAHACMOM
HERCHOCTI MK JINYHOCTI JOYFOH CTOPOHBL. ]

OHo He Moxer boirs TPHUIHIHO HE,Z?EJ/?CTBMTE‘/?be.’M Ha TOM CCHOBAHUM, YTO
KaKas-mbo CTOPOHE Mt JAXe BCE CTOPOHbI 3aDAYXKOANNCEH 110 TOBOZY 0BOCHO-
BaHHOCTI Y DerVITHMPDOBAHHBIX B HEM PUTAZAHIA "

ObMaH Kak OCHOBaHME [AIS NPUIHAHMA MHPOBOIO COrAALICHWA HERewcrsy-
rensHeiv. DakT HamepeHHOro BBeAeHWs OOHOW CTOPOHOWM apyron B 3abnyxge-
HME B XOfE NeperoBOPOB He obA3aTeNbHO BAEYeT HeRQeWCTBUTENIbHOCTL MUPOBO-
ro cornalerd. OHa BO3HWUKAET, eCK eCTh NPUHUHHO-CNEACTBEHHANA CBA3b MEeX-
Ay OBMaHOM 1 3akioYeHVeM O0OMaHyTOW CTOPOHOW MUPOBOrO COTRAWIEHWA Ha
COOTBETCTBYIOLUMX YCUICBUAX. 3TO MPaBWNC CyUWeCTBYeT BO BCEX paccMaTpusae-
MbIX NPaBoOBbLIX CMCTEMaAX.

JencteutensHo, cornacdo ¢T. 1439 MK WUraamm ("ObBmaH") "obmaH asnaeTcs
OCHOBAHMEM MPW3HAHWA OOTOBOpa HEAENCTBUTENbHBIM, eCHM, He Dyab ero, Apy-
ras cTopoHa He 3akfio4una Ool gorosop”.

B cuny cr. 2053 MK ®paHuMm MUpOBOe CornallleHne Bcerna moxer Bbitb oc-
nopeHo, ecnn uMeetcs obMan, Takan GopMynupoBka Obina orpaHMHUTeNnsHO UC-
TOnkoBaHa cynamu. KaccaumoHHbt cyg ®paHunn ykasan, 4To MWpoBOe COFNa-
WweHue Byaer HeNencTBUTENBHLIM B CUy 0BMaHa, TONbKO eI [OKa3aHo, 4To,
He Byab 3Toro obmaHa, Apyras CTopoHa He 3aknioMuna Hbl MUPOBOE CornalweHve
Ha Takux ycnoBuax’s,

B npase Wranun u OpaHuMu ecTb CneyuanbHble HOpMBI, Kacalowmeca ocobo-
ro obmana nNpW 3aKNIO4EHUM MUPOBOMO COMNALEHUA -~ TpeACcTaBNeHns noa-
JeNbHbIX AOKYMEHTOB Npv neperoBopax. Ecnu muposoe cornaweHue OCHOBaHO
AIONHOCTBI0 MNK HACTKUYHC Ha AOKYMEHTaX, BNOCNeACTBUM QKa3aBLUMXCA NoAdeNb-
HbIMW, 1O UTANBAHCKOMY NPasy OHO ABNAETCH ocnopumbiM (cT. 1973 TK Wtanuu),
a no dpaHuy3ckoMy — HUYTOXHBIM (cT. 2055 TK ®paHumu). OHo cHuTaeTc oc-
HOBaHHBbIM Ha JOKYMEHTE, KOrfa CTOPOHbI MPpW YPerynMpoBaHumn Cnopa Mcxogu-
NY M3 ero NONoOXeHnn nmbo Korfa npegbABNEHME CTOPOHOR Takoro JOKyMeHTa
3aCTaBUNG APYry0 CTOPOHY 3aKMI0HWTe MUPOBOE COrnalieHme.

™ Aynkr 1 cT. 178 TK PO,
™ Ppamuma; nocTaneBnReHne KaccauroHHoro cyaa ot 12 chespans 1997 roaa // Code civil, Litec, 2001,
P 1070.
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Mpwn 3TOM MO WTANbAHCKOMY NPaBy MWPOBOE COFMAlleHue, 3aKNoYeHHoe npu
cynebHom cnope 0 NOASENEHOCT AOKYMEHTOB, UMEeT CUNy TONBbKO NPY YCI0BUK
ero opfobpeHVs CyAOM W TONbKO ecny 3aClyliaHG MHEHWE npoKypaTypb!
{(c1. 1968 TK Wranuw). [laHHOe NONOXeHwe pacnpocTPaHAeTCA Ha Crlydav, KOraa
LOKYMEHTbI ObIiNKM HaMepeHHO NOAAENaHLI WA OKa3anuct HeAeNCTBUTENbHBIMA
BCNeACTBME OUMDKHN,

Mo npasy CLUA ona toro, 41066l 0BMar NocnyXvin OCHOBaHWEM MPU3HAHWA
COTNAaWEHWA HeQencTBUTENbHBIM, pyras CTOPOHa ACMXKHA OCHOBbLIBATE Ha HEM
cBoe AencTeme’, CornalweHwe ABNAETCH HeleWCTBUTENbHbIM, e OfHa CTOPOHa
HaMepeHHo BBena B 3abnyx/eHve APYryI0 OTHOCUTENBHO CYLLECTBEHHOrO akTa
ana Toro, YTobsi NOHYAWTL €e 0TKa3aThCA OT CBOErc Mpasa WK Kakoro-nubo
VIMYLLeCTBA, €M 3Ta ApYran CTOPOHa obmaHyTa Takmm o6pa30M n B pesynbTate
AencTeyeT B ylepdb CBOUM uHTEpecam’s,

Mo npasy PO HegencTBuTeNbHbIM MOXET BbiTh NPU3HAHO MUPOBOE COornalle-
HUE, 3aK/lloYeHHoe Nog BNvAHWeM obMaHa’/, To ecTb Korpa cyuwecTByeT CBA3b
MEXJlY HaMepeHHbIM BBEfIeHWEM CTOPOHOW B 3abnyx/eHue APYron CTOPOHbLI W
3aKMII04EHUEM MWPOBOTC CornaweHuna. Takoe Mpaswno npeacraBnaeTcs [ocTa-
TO4HBIM.

4. Hyoauunstii nopaoox.

Kak v BCAKas chenka, MMPOBOE COrNaleHve He AOMXHO Hapywats Tpebosa-
HMS NYOGNUYHOro NopRAkKa.

o ntanbAHCKOMY Npaey BOroBOp HeAeWUCTBUTENEH, €CNK ero uenb NPoTUBO-
PeYUT MMMNEpaTUBHOW HopMe, MyBnuvHoMy nopaaky wav aobpomy obbiHaio
(ct. 1343 TK Wrtanmu), a Takxke korna AOroOBOp 3akfiodeH C uenbio n3bexatb
NPUMEHEHVA MNEPaTUBHOW HopMbl (cT. 1344).

Mo gpaHUy3cKoMy NpaBy MUPOBOE COFNALIEHWe He AOMXHO Hapyllath Tpe-
bosanni nybnuyHoro nopanka’®.

Tak, No MWPOBOMY COMNAWEHUIO HEeMb3A OTKa3aTbCs OT MpasBa nopAady wmcka;
OT NpaBs, BXOAAWMX B CTATYC rocyfapCTBEHHOrO y4YpexxaeHWA, Hefb3A NoNyvnTs
NPUBKUNErVI0 OT OpraHa rocyAapcTBEHHON aAMUHMUCTPALMK, HEAONYCTMMO corna-
wete Mexay obBWHAEMbIM W roCyAapCTBOM 0O yCTpaHeHuK IopUAnHeCcKux No-
cnepcTeun NyBRuYHOro nNpasoHapyweHns. MupoBoe corfaleHue He [ONXKHO
HapywaTs no6pbie HpaBbl. HepelcisutensHo W oHA3aTeNbCTBO HE KOHKYPMPO-
BaTb, He OrpaHM4eHHOe BO BPEMEHW, B MPOCTPaHCTBE ¥ B Xapakrepe [eATellb-
HOCTH.,

B CLUA MWpoBble W WHble COrnalleHns, npotusopedawme nyBaudHOMY no-
PALKY, HO He MpoTWBOpevallve MpPaBy, He MOryT ObiTb APMHYAMTENBHO UCnon-
HeHbt,

HekoTopble LWTaThl NPY3HANW HeAeCTBMTENbHLIMI BBUZY NpOTHBOpEHUs ny6-
NUYHOMY MOPRAKY MWMPOBbLIE COMMAELIEHWs, W3BECTHble Kak ‘guaranteed verdict
agreements’. 3T COFNALIEHNA 3aKITOHaNMCL B CNOPe € yHacTheM HeCKONbKMX
COOTBETYMKOB. 10 WX YCNOBUAM HEKOTOpbIE, HO HE BCE COQTBETHMKIK BbiNsaqu-

s Trustees of Columbia University v. Jacobsen, 148 A. 2d 63 (N. J. 1858); Yorke v. Taylor, 124 N. E. 2d
912 (Mass. 1955), in: Business Law. P 26.

™ Business Law. P, 25.

" MyHkT 1 ¢7. 179 K PO,

"8 dpaHUMA: nocTaHoBAEHWe KaccaumaHHoro cyaa oT 25 wonBps 1901 rona / Code civil, Litec, 2001.
P.10868.
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BalOT MCTUY ONPefeNeHHyI0 ASHEXHYIO CYMMY, a 3aTeM, e OH NONy4uT & pe-
3ynbTate cyaebHOro pelweHna oT ApyrvX COOTBETHMKOB DOMbWyo CyMMy, Donr
COOTBETYMKOB — CTOPOH MWPOBOrO COTMMalleHWA nepes UCTLOoM yMeHblaeTca Ha
CYMMYy pasHuubl’. T1py 3T0M, Kak NpaBURO, COOTBETHUKN — CTOPOHBI MUPOBOIO
cornaweHna NpoaCKaioT y4acTBOBaTh B Mpouecce, Takoe CorfaleHue Nno3Bons-
eT UCTUY TIONY4MTh OnpedeNeHHbIn MURUMYM, 3@ COOTBETHMKAM — OrpPaHuyuTL
pazmep cBoero agonra. OHK NpU3HaBanucL HeOencTBUTENLHLIMKU BBMAY TOMO, YTO
HaHOCAT MOTEHUMANbHBLIA yIepd OCTaNbHbIM COOTBETYMKEM, KOTOPbIE HEe y4acT-
BYIOT B HEM, Tax KaK BeayT K HeNpaBOMEDHOMY OKa3aHWio MOMOWM UCTLLY 8 Npo-
Lecce ¢ Wenok NONYYnTh yyacTvie B BbIrodax oT 3TOro npouecca.

OAHake MHOFME WTaThl NMPW3HAT Takme COrfaleHms 3aKOHHBIMM, ecni MX
COREPXKAHWME M3BECTHO CYAY W COOTBETYMKAM, HEe y4acTBYIOWMM B HMXEC,

Mo npaey PO HepencTBUTENbHBI MUPOBLIE COTNaWeHNs, COBEPLUEHHbIE C Le-
nblo, 3aBeoMO NPOTUBHOM OCHOBAM NPaBONOPAAKa M HPaBCTBEHHOCTW (CT. 169
rK PO}.

B opyrvx paccmatpuBaembiX MpPaBoOBLIX CMCTEMaxX NpoTvBopedatas nybnwd-
HOMY NOpAaKy COeflKa NPU3HaeTCA HUYTOXHOW HEe3aBuCUMO T YMblCNa CTOPOH.

Takvum 0BpazoM, MOXHO NPEAnoNOXUTL, YT0 MO POCCHACKOMY NPaBy COBEP-
WeHKe COeNKKM C UeNnsko, NPOTUBHOM OCKOBaM NPABOMOPAAKA WK HPABCTBEHHC-
€T, HO Be3 yMmblCNa CTOPOH, He ABNAETCA OCHOBAaHWMEM AAA MPU3HAHWA ee He-
[EeACTBUTENbHON. ECNW Xe OCHOBaM MpaBOfOPAAKa NPOTUBOPEHMT HE LeSlb MK-
POBOrQ COrfalieHua, a ero nonoxenve, to ¢r. 169 K PO HenpumeHuma, a ana
NpU3HaHWA LAHHOTO MONOXEHWs, MWPOBOTO COMNAWIEHUA HepenciBMTeNbHbIM
HeobXxoANMa CCbINKA Ha KOHKPETHYI0 UMNAepaTUBHYIO HOPMY, KOTOROW OHO MNPG-
Tmeopedut (c1. 168 TK PO},

5. 3axnouenue Mupogo2o coznateHuA Ha KPaiiHe HEGbIZOOHBIX YC/I0BUAX.

Hepefko BO3HUKAKOT CMTyaUmMW, KOFAa NMULO BHIHYXAEHO 3aKi04aTh MUpPOBOoe
COTNAWeHWe Ha BeCbMa HeBbiroAHbIX ONs CebA YCUI0BMAX W3-3a TAXenblx 0BbcTon-
TEALCTB, Hanpumep yrposbl HaHkpoTcTBa. B CBA3M C 3TMM BO3HWKAeT BONpOC:
ectb N ClyMau, Korga CTopoHa, COBEPLUMBLUAES 3HauMTeNnsHO Bonbwylo yCTynky
No MyPOBOMY COMALEHMIO, YeM Apyras, Bnpase TpeboBaTh NPU3HaHWA ero He-
OencTBuUTeNnbHbiM?

B npase WTanum cywecTByeT oban HOPMa O NPUMMHEHMW CTOPCHE MMPOBO-
ro cornawenws ywepba ero yCnoBMAMM KakK OCHOBaHWW NPW3HaHWA AOroBOpa
HepgencTButenbHbiM {CT. 1448 TK "Mck ¢ MpW3HaHWWM JOroBopa HeaencTBUTE k-
HbIM BCREACTBUE MpudUHeHWs yepba cropore”). Ecnv cyulectByeT Aucnponop-
LMA MEXAY YCTYnKaMi CTOPOH, BO3HWMKLIAR W3-3a NNOXOro MarepuanbHoOro no-
NOXEHWA OAHOW CTOPOHbL:, KOTOPbIM Apyras CTOpOHa BOCNO/b30Banack, 70 Cro-
poHa, NoHecwan yuwepd, MOXET NpoMTb O NPU3HAHWM [JOroBOPa HeAeUCTBU-
TefbHbIM. ITO AONYCTUMO TONbKO e yllepb npeBbiwaeT NeACBUHY LEHHOCTH,
KOTOPYIO YCTynka unu obellaHne uMeny B MOMEHT 3akniodeHns norosopa. B cra-
Tbe B Ka4ecTse WCKIOHEHWIA yKalaHbl NWib [LOrosOpbl, 3aBUCAWME OT cNydan
(HanprMep, NpoAaxa ByaylWmMX Belyel, CTaBKW Ha CNOPTUBHLIX COPEBHOBAHKAX).

® ). D. Booth v. Mary Carter Paint Co. (1967) # R. A Lord, Williston on Contracts. Fourth edition.

1991-1992. P. 80-101.
8 R A Lord Williston on Contracts, Fourth edition. 1991-1992. P. 101,



32 MWPOBOE COMNAWIEHWE BHE CYOA WU EFO PETYIIMPOBAHWE FPAXOAHCKAM AIPABOM

AHanoruyHasa HopMa cyulecteyeT B [K OpaHuvu. Takmm obpasom, nofgasnsiouiee
BONbILMHCTBO AOFOBOPOB MOTYT BbiTh MPW3HaHLI HeOeWCTBUTENbHBIMW BBUAY
Npu4vHeHns ywepba nHTepecaM CTOPOHLI.

OpHako U B 3TOM acnekTe 3aKOHOAATENAMM y4TeHa cneyndmka MUPOBOro Co-
rnalerus Kak Ooroeopa, 3ak/lioHaemMoro B yCIOBWMAX, KOTAa CTOPOHbI He ysepe-
Hbl 8 ODOCHOBAHHOCTM CBOWX Mo3viuwit U c8oDOAHO yCTaHaBNMBAIOT CBOW NPasa
n obszadHOCTU. B rpax@aanckvix kogekcax Wtanum u OpaHunm CyliecTsyioT cre-
UManbHble HOPMbI, COTNAcHO KOTOPLIM NpUYMHeHue yulepba uKTepecaM CTOPOHLI
camMo no cebe He ABNAETCH OCHOBAHWEM NPWM3HAHWUA MWPOBOrC COTNALLEHWUA He-
fdenctautenbHbiM (T, 1971 TK Wtanum, 1. 2052 TK OpaHuuru). CTopoHsl entpaee
bonee ceoboaHo onpefenaTe YCNOBUA MWPOBOrO COTMNalleHns, YeM WHOro Aoro-
Bopa. Mo3ToOMy npu3HaHWe 3a [QOroBOPOM KadvecTBa MWPOBOTO COTMaWeHUa Mo-
XeT uMeth Donbuoe 3Ha4eHne ANA VHTEPeCcoB CTOPOH,

YKasaHHOe UCKNIoYeHe ONA MUPOBOMO COrNaweHuA NpeAcTaBNReTca BNOSHe
ONPaBAaHHbIM, Tak Kak, ecin Dbl €ro MOXHO DbiNo OCNOpWTE BBUAY TOrO, YTO
CTOPOHa HefononyYnna no HeMy 3HAYUTENbHYID CYMMY NO CPaBHEHWIO C Tou,
KOTOpYIO OHa monydnna Bl No cynebHomMy pelleduio, 370 03Ha4ano Oul BO3MOX-
HOCTb flepecMoTpa Cnopa No CywecTsy BONPEKM AOTOBOPEHHOCTU CTOPOH. ITO
ceeno Owl Ha HeT 3Ha4YMMOCTe MWPOBOFO COMMAlLeHWs KaK WHCTPyMeHTa, rfpe-
NATCTBYIOWLErO BO3BPATY K MPEXHWM MpeTeH3naM. CHO Obl yTpaTwuno BcAkuia
CMBICH. ‘

Mo npasy CLUA Ha gorosapusalowinecs CTOPOHbI BO3naraetcs Honblwas of-
BETCTBEHHOCTb. AMCTIPONOPUMA BO B3aUMHBLIX YCTYMKaX He CIYyXUT OCHOBaHueM
QAR NPU3HAHWA HeOerNCTBUTENbHLIM BCAKONO [OrOBOPa, B TOM YMcie MUPOBOro
COrNaleHns, NOCKONbKY He CyA, a CTOPOHbI COrNacoBkIBalOT YCAOBMA AOroBOpa U
onpedensaoT UeHHOCTL 3TUX ycTynok®, WcknioyeHne u3 3Toro npasuna — cutya-
UMA, KOraa AnCnponopums Tak Benuka, 410 "LUOKKMpYeT co3HaHwe” cyfa. Tak, cyn
npu3Han HegencTBUTENbHLIM COrnalleHue, nNo KOTOpPOMy ofHa CTopoHa Npojana
Apyro obbexT HefBMXMMOCTW Ha cymmy 12 000 poanapos CLUA w nony4wna
B3ameH 1,05 ponnapa CLUASZ

MpaBy Poccum v3BecTHO TloHATME KabafbHON CAEnKW, KOTOpyio AMUo Bbino
BLIHYXZEHO COBEPILMTL M3-33 CTedeHus TAXenox obCToATeNbCTB Ha KpaviHe He-
BLIFOAHBLIX AnA ceba ycnoeuax, Takan coenka MoXeT BbiTb NpU3HaHa Cy1oM He-
pencteutensror (n. 1 cr. 179 K PO®). OpgHako caenky (a 3Hauut, v muposoe
COTNAWEeHME) MOXHO Npu3HaTe KabanbHOM B OrpaHU4eHHOM KONWHECTBe Cny4a-
eB. Heobxoammo, 4Tobel: 1) Anuo Bbino BbIHYXAEHO 3aKMO4UTL ee BCieflTeue
CTeYeHUA TAXEeNbIX 0DCTOATENLCTE (O4EBMAHO, 4TO 3T0 HEe OTHOCUTCA K CUTYyauu-
AM, KOTa CTOPOHa Cropa 3aHana Ioprarieckn Mano obOCHOBaHHYIO NO3ULMIO, &
TakKe KOrfa oBCTOATeNhCTBa HACTYMVINKU MO BUHE CAMOW CTOPCHbI); 2) yCnoBwiA
cornalwenna Beinu He NPOCTO HEBLIFOAHLIMMK, @ KPalHe HEBLIFOAHLIMUN (370 oue-
HOYHOE MOHATWe, KOTOpoe Onpefensier cyn); 3) Apyras CTOpoHa BOCNONb30Ba-
fack CTedeHUeM TaXenbix ODCTOATENLCTB y MepBoM cTOpoOHbl. CredyeT corna-
CUTLCA ¢ aBTOPaMM, NONATAILUMMK, YTO CAMOTC 3aKNOHEHUA CAenKM DyneT, Kak
npasuio, AOCTaTOMHO ANA KOHCTaTauum 3Toro daktass,

8 Hamer v. Sidway, 124 N. Y. 538 (1891}, in: Business Law. P. Z2.

# Rose v. Lurvey, 198 N. W. 2d 839 (Mich. 1872), in: Business Law. P. 22.

8 KommMeHTaphi k TRamAaHCKOMY KOAEXCY POCCHACKON ®epepauwu, 4acTn NepeBod (nOCTaTeRHbld),
c. 374.
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Takum 0Opa3oM, MOXHO MpeanonoXuTL, YTO POCCUACKMIA cyn Bynet oueHu-
BaTb MUPOBOE COfNalleHne Kak kabanbHylo CAenky, TONbKG eCnn CTOPOHA, OTKa-
33BLUAACA OT CBOEW MNPETeH3UM, KpanHe HyxOanacbh B fIeHeXHbiX CPeACTEax, He
MOrNa XgaTb 3aBepleruns cygebroro pasbupatenbcisa, He Mena BO3MOXHOCTH
NONYHYUTL DEHLIVN WNHBLIM 32KOHHLIM CNOCODOM W NPUHANAG MEHbLIYIO CYMMY NO
CPaBHEHMIO ¢ TOW, KOTOPYIO OHa paccymTbiBana nonyduts B cynebHom pasbupa-
Tenecree. Takon noaxop 6bin Gul BNONHe onpaBRaHHbIM.

Tem He MeHee W B 3TOM acnekTe npumeHeHre obuien Hopmel K PO k Mupo-
BbIM COrIaLLUEHMAM BbLISBNART MHOMO HEACHOCTEN M PUCKOB, 0COBEHHO B OTHOLWE-
HuK CyBbeKTOB, OCYLIECTBNRIOWMNX NPeAnNpPUHMMaTENbCKYIO OeATensHoCTLEY. Kak
BbITb, €CNK NULE, KOTOPOMY NPeabABNEHA MPETEH3UA, 3aKMOHUA0 MUPOBOE CO-
rRaleHre Ha KpaiHe HeBbIroAHbIX AnA cebn ycnoBMAxX, onacanc NOApPbLIBa peny-
TauMun, CBA3aHHOW C cyfebHbiM pasbuparensctBom, BaHkpoTcTBa M T. 4.7 BbiNO
Bb1 HenpaBWMNbHLIM NPU3HABaTL MUPOBBLIE COTNALWEHWA NO WMCKaM TakKMX DML He-
LeNCTBUTeNbHBIMKW. ITO OTHOCWTCA M K CUTYaUMAM, KOFAa CTOPOHa CNULLKOM nec-
CUMMCTUYECKM OUEHUNA O0BOCHOBAHHOCTL CBOSH IOPUAMYECKON MO3ULMKU K NO-
3TOMy 3aKNIO4Wa MUPOBOE COMMALIEHVE HA KpawHe HeBbIrogHbiX AN cebs yc-
nNoBUAX.

Ons mMupogoro cornaweHms HopMa ¢T. 179 TK PO o kabanbHbIx caenkax ss-
nAeTCcA CMWKoM obuen. Mo3ToMy NpeRCTaBnAeTCcR HeODXOAUMbBbIM NPUHATUE
CneymanbHbIX NPaBK, Kak 3To c¢aenaHo 8 npase MpaHuuu n Utanvu.

Mo MoeMy MHeHUWIO, B 1aBy 0 MUPOBOM cornawerun MK PO yenecoobpasHo
BKITIOYUTE HOPMY cneflyiollero cofepxarua: "Muposoe cornatueHine Moxer bbiTo
TAKXKE [TDH3HAHO HEQEHCTBHTEbHLIM 10 MCKY CTOPOHbLI, et OYeBHAHO, HTO
YETYnKka ApyTrov CTOPOHb! HACTOABKO MaNa, YTo ApaKTUYeckn He cylyecTeyer’.

Cratbio 179 TK PO xenatensHo AONONHWTE M. 3. "CrOpOHE MUAPOBOrQ COrAa-
u/eHMA MOXeT TpeboBate MPUIHAHUG er0 HEQEeHACTBUTENLHEIM ‘H3 TOM OCHOBA-
Hiti, 4TO OH3 3aK/T04MI3 ero BCIEQCTBME CTEYEHMA TAXEbIX OBCTOATENLCTE HA
KDHHE HEBLIFOOHBIX YCIOBHAX, YeM [PYIaa CTOPOHa BOCNO/63083/1ack, TONLKO B
TOM (/Iy43e, eI OHa ABNACTCA GUINYECKAM JTMUOM, KOTOpOe COrfacunioch or-
K333THCA OT OCHOBAHWA CBOEIQ NPUTAIAHUA 33 SBHO HEANEKBATHYIO AEHEXHYID
CYMMY W UHYIO MATEPHAaNnbHYO UEHHOCTL BCIEACTBNE TAXENOrO MaTepmnabHo-
o NoAoXennsa"

C y4eTOM TOro, 4TO B3auMHble YCTYNKW ABARAIOTCR HEODXOAMMBIM YCNoBreEM
MWPOBOrO COMMAWeHWA, Takoe Npasuno ByAeT NONHOCTBIO COOTBETCTBOBATL Cne-
UnduKe 3TOr0 NPaBOBOrO WHCTUTYTA WM NO3BOAUT He QONYCKATh CNy4aes, Korga
MUO BLIHYXAEHO COBEpPWUTL (aKTMYECKMA OTKas OT CBOWX NpaB BCnegcTeme
CTeYeHWA TAXEeNbIX obCToATeNbCTB.

6. Bausanue oeficmeumensHocmu nEPEOHAYAILHOZ0 NPASOOMHOWEHUR

Ha OelCMEUMEebHOCIE MUPOEOZO CO2TAUERUA.
Kak yxe rosopunocb, MUpPOBOE COTMALLEHWE MMEET aKUeCCOPHBIM XapakTep,

ABNAACH NPOW3BOAHLIM OT MEPBOHAYaANBHOMG NPAaBOOTHOLEHWA. BLIBAIOT Chydau,

8 Gonee ofwee, HO MMEIOLLEE OTHOWEHKE B paccMaTpuBaemoi npobnemaTnke, No KpaiHed mepe no
avanoran, Habnwaenue chopMynupoRaHo 8 KOMMeHTapuu K pamganckomy kogexcy Poccuinckon degepa-
UMM, NacTU nepeoii (nocTaTeiHelir), ¢. 374: "TIpn HeGRaroNpPUATHON KOHBIOHKTYPE PBIHKE NPEANPUHUMATENH
MOTYT WATH HE 33KMIOYEHWE CAENOK HA ABHO HEBLIOAHLIX AnA ceba ycnoeuax, anacasce AANbLHERWero
YXYALUEHUA 3KOHOMUYECKoR 0BCTanoBKA",
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KOTAa CTOPOHBLI YPerynupyoT MWPOBBIM COFRalleHWeM CMop, OCHOBaHHbIA Ha
obCToATeNbCTE, KOTOPOE 0KA3anoCh HecywecTsylolwnM. Hanpumep, cTpaxosa-
Tenb CCbINAeTCA Ha (PakT NpUHUHeHUA emy BPeRa W 3aKI0HAET CO CTPaXOBLUMKOM
MMpOBOe COrnallieHe, onpedensdn 8 HeM pa3Mep nofdnexawen ynnate cyMmsl, a
BNOCNEACTBAN BLIACHSETCA, YTO Bpef CTPaxoBaTenio NpuyMHEH He Dbifi; CTOPOHL
YPETYAMPYIOT MUPOBLIM cornatleHvem cnop o TOM, Kakue NocnefcTsva Bnevyer
AN WX 1paB v 0DA3aHHOCTeV NPUHATME akTa rocyNapcTBEHHOTo opraHa (He oc-
napueas camy REACTRUTENBHOCTL NAHHOrO akTa), a BLIACHAETCA, 4TO akT Bbin
HeflencTBUTENbHLIM, NaTeHToobNafaTenb yperyavpyeT crnop C MUOM, NOAb3yio-
LAMCA M30bpeTeHneM, 0 NPaBOMEPHOCTV TaKoro noNb3osaHuA (1 obe CTOPOH.I
NUCXOART M3 NENCTBUTENBHOCTM MaTeHTa), a BNOCNEACTBMM BbIRCHAETCH, 4TO na-
TeHT Obin HepencTBUTEneH. B 3TWUX cuTyauMsax MUPOBOE COrNalieHue AOMKHO
ObITb MPW3HAHC HEAEWNCTBUTENLHBIM, B TO e BpeMA ecnn, Hanpumep, CTOPOHBI
NOroBopa CTPaxoBaHWA NpekpallaloT MUPOBLIM COFNALLEHWEM CNOP O HacTynne-
HUW CTPAXOBOro CNy4as, MVpoBoe cornalueHve DyaeT OeNCTBMTENbHbLIM, AaXe
eCn BNOCNefCcTBMN BLIACHUTCA, YTO TakoW CyHan He MMen Mecra. ’

Mo UTanLAHCKOMY MpaBy MUPOBOE COrNalleHue, OTHOCALLEECA K HEe3aKOHHOMY
Lorosopy, Hu4ToxHo (cr. 1972 TK Utanuu). B 4acTHOCTW, MUPOBOE Cornallenve,
B KOTOPOM CTOPOHbI [IOTOBAPVIBAKOTCA O AENCTBUTEABHOCTU HUYTOXHOMO A0r0BO-
pa, HefetcreuTenbHO (cT. 1427). B oCTanbHbix Cy4asx, KOrka MWpOBOe COrna-
LLIEHME OCHOBAHO Ha HWUYTOXHOM NPaABOBOM TWTYNE, OHO MOXeT DbiTb 0CNopeHo
TONbLKO CTOPOHOW, KOTOpas He 3Hana ob 3toM. OgHako MMpoBoe COorndlleHue o
LOENCTBUTENLHOCTW NPaBOBOro TUTYNa He MOXET DbiTb OCNOPEHO MO yKa3aHHOMY
OCHOBAaHUIO.

CTOpOHa MUPOBOrO COMMaleHna He MOXKEeT CCbiNaTbCA Ha TO, YTO Apyras cTo-
POHA 3HaNa O HUHTOXHOCTUA NPaBOBOro TMTYNA, eCNK 3Ta HWHTOXHOCTb NPK3HaHA
MUPOBEIM COTMNalleHWeM Mexay CTOPOHaMKu, TO eCTb eciv CTOpOHbl NOTOBOPK-
fCh CHUTaTh AaHHEIN NPABCBOW TUTYN HeQeNCTBUTENbHBIMES.

Mupogoe .cornalierne, MMelollee ApeAMeTOM yperynupoBaHe NocnenCcTBuiA
(RO3MELLEHUE 1 PECTUTYLMIO) HUHMTOXHOCTI NPaBOBOro TUTyNa, caMo no cebe He
ABNASTCA HeNEMCTBUTENbHLIMES, 3TO CBA3AHO € TeM, 4TQ CTOPOHbI 3HAKT O He-
0EVNCTBUTENBHOCTM TUTYNa W YCTPaHAT HEACHOCTb NO AOBOAY TOYHOrO paiMepa
U xapaktepa nocneacT8uM ero HeAencTBUTENbHOCTH.

Mo hpaHUy3CKOMY Npasy MUPOBOE COMMalieHne, OCHOBAHHOE Ha HUHTOXHOM
NPAaBOROM TUTYNE, OCNICPUMO, 33 WCKITIOYEeHMeM CyYan, Koraa CropoHbl NPaMo
AOrOBOPMNNCE CHUTATD €70 HUYTOXHBIM (€T, 2054 TK OpaHunn}. Taxum obpa-
30M, OTNIMHMA OT UTANLAHCKOrO NPABa 3akKmioYalnTca B TOM, 4710: 1) MUPOBOE €O-
rnalleHne, OCHOBAHHOE Ha HE3aKOHHOM [Orosope, Mo (ipaHuUy3ckoM npasy by-
€T He HUHTOXHBIM, a OCNOPUMbIM, 2) ecni CTOPOHbLI AOTOBOPWNMCH CHATATb
TUTYN HEAENCTBUTENbHBIM W Ha €r0 OCHOBE 3aKNKYeHo MWPOBOE CornalleHue,

8 WTanua: NOCTAHOBNEHWE OTAENEHUR NO TPYAOBLIM Aenam KaccaumorKoro cyaa o 2 Hoabpa 1992 ro-
aa Ne 11871 / La transazione nella prassi interna ed internazionale. Antologia, a cura di Edoardo Andreoii,
CEDAM, 2000. P. 369.

8 WTanua: nocTanosneHue AnennsaumMorHoro cyaa Munada ot 30 wosbps 1993 roaa // La transazione
nella prassi interna ed internazionale. Antologia, a cura di Edoardo Andreoii. CEDAM, 2000, P. 368.
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€ro Henb3A OCNOPWUTb, AaXe ecnv BbIACHUTCA, 4TO TUTyn Obin HepercTavTeneH w
He3 cornawenus.

Kpome TOro, MuWposoe cCornawjeHue Henb3is NPU3HaTb HeLeWCTBUTEfbHBLIM
BCNEACTBYE HUYTOXHOCTU NPaBOBOrC TWUTyNa, Ha KOTOPOM OHO OCHOBAHD, €C/n
HUHMTOXHOCTS TWUTYNa ABMAETCA Pe3yNbTaToM opUaMHeckor owmnbrn®’.

B npase CLLUA wu PQ Her HopM, perynupylowmx nocneacTBua 3akfveHns
MWPOBOTC COMNALIEHNA, OCHOBAHHOMO Ha HWYTOXHOM MpasoBOM TUTyne. B npabe
P@ MoxHO cocnatbea Ha n. 1 c1. 178 "HepencrBUTENbHOCTL CAENKK, COBEPLLEH-
HOW nof BAWAHVeM 3abnyxpeHws”, yTBepxpan, 4To 3abnyxaeHne wmeet cy-
wectBeHHoe 3HadveHune. OAHAKo NockonbKy “3abnyxaenue OTHOCHMTENBHO MOTH-
BOB CfEflKW He WMeeT CYLEeCTBEHHOro 3HadveHua“, cTopoHe OyaeT TpyfiHO Ao-
BUTbCA NPU3HAHWA COBNKW HEQEMCTBUTENLHOMN, CCINAACH HA TO, YTO, 3HAW OHa O
HeaeNCcTBUTENBHOCT NPABOBOTO TUTYNA, OHa Bbl He 3aKNIDYMNA MUPOBOE COMna-
WweHwe.

Mpepcrasnsercs Heobxofumbim Beectn 8 K PO (8 rmaBy o MuUpoBOM
COrnalweHnn) Creayiowyio HopMy:

“Fcmn fiput 3aKAIOYEHItI MUpROBOro COMIALLICHIMA CTOPOHE MCXOQMAA H3 CyLye-
CTBOBAHWNA ONPERENeHHOro NPasoBorc OCHOBAHIA, @ BIOCIERCTBIM Y3HANE O ero
HEREACTBHTONLHOCTH, TO TAKGR CTOPOHA BPABe TPeboBaTh NpU3HAHUR MUDOBOTO
COMNIALUIEHNA HERECTBUTENLHLIM, 33 WMCKMONEHMEM (Ay43e8, KOrAd MUposoe
COMNALUCHIE YCTPAHAET HEACHOCTE 110 NOBORY ACHCTBUTENSHOCTH CaMOro Mpaso-
BOrO OCHOBAHUA".

[loCnencTBrs NPU3HaHNA MUPOBOIO COINAatleHnA HeaeucrautesHsM, pu-
3HaHWe MMPOBOIC COMNAalleHWA HeeWCTBUTENbHbBIM BNEYET NpaBo CTOpoH Tpebo-
BaTb PeCTUTYLUMKNEE 1 BO3IODHOBRFET MEPBOHAvANbHbLIA CIOP WKW NPAasoBylo He-
onpeneneHHoCTb. 3aKOHOM MOryT DbiTb NPegycMOTPeHbl W WHble MoCNeqcTevA
HeENCTBUTENLHOCTA MUPOBOMO COrMalleHus, HanpuMep BO3BPAT TMONY4eHHO-
ro TONbKO OAHOW CTOPOHOW WK OBA3aHHOCTL NWLA, NO BWHE KOTOPOro MUpO-
BOE COMMAalleRue NPUW3HaHO HeleMCTBMTENbHbIM, BO3MeCTUTL Yiepb Apyron cTo-
poHe.

NHTepecHo OTMEeTUTL, 410 [aXe HeleUCTBUTENbHOE MUPOBOE COrnaleHue
MOXET CYXUTb [10Ka3aTeNbCTBOM NPWIHAHUA CTOPOHaMUK onpefeneHHbix (ak-
T088%,

YTO KaCaeTCd POCCHMACKOTO Npaea, 10 NOCNEACTBUA HEARWNCTBUTENbHOCTM MU-
pOBOro CornaweHus onpegenensl B cT. 167 (K PO, HepencrautenbHoe MUpOBOR
COrNaLIeHME He BneqeT WPUAMYECKUX NoCeacTeni (Npasosas HEACHOCTb He
yCTPaHeHa, B3auMHble YCTYMKU CTOPOH He NoanexaT COBEPLIERUIO), 38 UcKioye-
HMEM TeX, KOTOpbie CBA3aHbI C ero HefeNCTBUTENbHOCTLIO {BO30DHOBNEHbLI OCHO-
BaHWA ANs nopadw wvcka). Takoe cornallieHine HenemcTEUTENbHO C MOMEHTa ero
3aKNIOYEHUS .

Kaxnan 3 cropoH 0bf3aHa BO3BPaTUTL APYroM BCE MNONYHYEHHOE MO MWUPO-
BOMY COMMALLeHWUID B Ka4ecTBe YCTYNKW, @ B UlyHae HeBO3IMOXHOCTA BO3BPaTUTL

7 dpanunA: NocTanosneHne Kaccaywonkoro cya ot 26 Hosbps 1957 roga / Code civil, Litec, 2001.
P. 1070.

88 Trabucchi C. Commentario breve al Codice Civile. CEDAM, 1999. P. 1835,

8 AranuA; nacraneBneHwe KaccaywonHoro cyaa ot 30 man 1996 roga Ne 5019 // La transazione nella
prassi interna ed internazionale. Antolagia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 321,
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nony4eHHoe B HaType — BO3MECTUTh €ro CTOMMOCTb B AeHbiax, e vHble Nno-
CNefcTemMaA HeAeWCTBUTENEHOCTH MUPOBOMG COrmMaledHnis He npefyCcMOTpeHbl 3a-
KOHGOM.

TonkoesaHK1e ycnosui MMPOBOTO COFNALLIEHKS

Korpa CTopoHbl cormallenns, B TOM 41UCNe MUPOBOIC, HE MOTYT NMPUIATK K CO-
rmacuio NO NOBOAY TOMHOMO 3HAYEHWR ere YCNOBWUM, NPUMEHRIOTCA cnenyislime
NpUHUMNGl CyAebHOro TONKoBaHKWA.

ObLee HamepeHne CTOPCH ¥ cdepa AENUCTBMA MWPOBOTO COMMALLUEHWA yCTa-
HaBNMBAIOTCA Ha OCHOBaHWK ere Tekcta. [lnsg ero TONKOBAHWMA He BCerfa MOXHO
WUCNONeL30BaTe NOCNEdyoWwee nosefeHe CTOpPoH. B YacTHOCTK, ecnun Kakaa-nnbo
13 CTOPOH MWPOBOTO COTMalleHWA obpaTvnacs BAOCNRACTBMN C TOXAECTBEHHBbIM
TpeboBaHneM B Cydl, Takoe NOBEAEHWE CaMo MO (ebe He CBUOETENbCTBYET O TOM,
4TO OH3 HE UMeNa HaMEepPeHWA OKOHYUTb CNop MUPOBLIM COrnatleHnem=,

B utanbsHCkoM npage CylwlecTByeT NPaBumno, B COOTBETCTBMM C KOTOPBIM NPU
YCTaHOBNEHWW FpeAMeTa MUPOBOro Cornalenuna cyn He DykBanbHO cnefyeT ero
TEKCTY, @ y4uTbiBaeT 0OBEKTUBHO CYLLECTBOBABLUME MNW NoTeHUManbHbie (B cny-
Yyae npeaynpexneHus cnopa) NPOTUBOPEHNA W 3aHATLIE CTOPOHaMK NO3NLMK B
O2aHHOM cnope.

Mo MTanbRHCKOMY NPaBy NpPW TONKOBAHWW MMPOBOrO COrMNalleHUs Cyfl Brpase
y4uThiBaTh [OKA3aTeNbCTBA, KOTOPble [IPAMO HE YKa3aHbl B ero TekcTe. 3TO He
NPOTUBOPEYUT TPEDOBAHNIO NUCBMEHHOM (DOPMbLI MIADOBOMO CerfawweHuas!,

Mo dpaHuy3Cckomy NpaBy MUPOBOE COrNalleHMe OOMKHO TCAKOBAaThCA Orpa-
HMYMTENBHO: OHO COAEPXMT OTKA3 TONBKO OT TeX NPaB, KOTOPblE B HEM yKa3aHbl,
1 TONbLKO B OTHOWEHWW CNopa, KOTOpblii-oHO yperynupyeT {cT. 2048 K OpaH-
umn). Tpy 3ToM MWUPOBOE COrMalleHne PeryAuMpyeT TOMbKO Cropbl, KOTOpble
APAMO B HEM NpeayCcMOTpeHbl, eCAv CTOPOHbI NPAMO yKasanu Ha 3TO B TekcTe
COTNALLeHWA MAW KOrfa Takoe HaMepeHue cneayeT ¢ HeobxoaMMOCTbIo 13 TekcTa
corfawenuna (cr. 2049). Takum 0Bpa3om, eCNn TONLKG B COMMAalLeHUW HeT nps-
MOTO YKa3aHWA Ha TO, YTO OHO OTHOCWUTCA UCKMIDYMTERBHO K OOHOMY CNOPY Mex-
Oy CTOpOHaMM, ¥ TeKCT He No3BONAeT ¢AeNaTh TakoW BelBOA, COMNALLeRUe MOXeT
ObiTb WCTONKOBAHO KAaK YPerynupyiolwee W Opyre HESRCHOCTW, CyllecTByllme
MexXny CTOPOHaMU.

OTkasz oT Npaea B OTHOWEHWN CAHOMC NMUA He BneveT 0TKa3a OT aHaNoru4Ho-
ro npaBa B OTHOWeHUK apyroro muua (c1. 2050 MK OpanHuum).

Kak no uTanbAHCKOMY, Tak v No (paHLUy3CcKoMy MpaBy B CNyHae COMHEHWA B
OTHOLUEHWMMW XapakTepa MWPOBOra COTMAleHVs OHO TONKYeTCA Kak He Ccofepxa-
ulee HOBaLMWIO.

Ecnu mKoe He ykazaHO B MWPOBOM COMMALEHWKM, OHO HE COo3[aeT Npas y
TPETbUX N2,

% Atanuna: nocravosnenve KaccauwowHoro cyaa ot 18 anpens 1995 roga Ne 4333 // La transazione
nella prassi interna ed internazionale. Antologia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 320

N Aranua; nocrancanekite KaccaumoHHoro cyaa ot 4 centabpa 1990 roga Ne 891114 /f La transazione
nella prassi interna ed internazionale. Antologia, a cura di Edoardo Andrecli. CEDAM, 2000. P. 343

%2 Hanpumep, dpaHuuA; nocTanosnexve Kaccaunonnoro cysa ot 25 gespans 1976 roga // Cade civil,
Litec, 2001. P. 1067,
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AMepuKaHckuMe Cyabt onpenenaiT HaMmepeHue CTOPCOH UCXoAas U3 NPAMO Bbi-
PaXeHHbIX YCNOBUWA AOFOBOPa WM HE NPUHUMAICT BO BHUMaHWE CKpPbITbie WAW
TaiHble ycnoena®3, koTopble CTOpOHa CHOPMyNMpoBana TakuM obpazom, 4Tobb)
Opyfas CTOpOHA He 3aMeTuna WX NpW 3akioHeHUU MUPOBOro cornalleHua. OT-
AenbHOe NONOXeHWe AOrOBROPa TONKYETC(A ¢ y4eTOoM ODLIEro ero coflepXaHus,
Yuutsigaerca oboldan, npeobnagaowmi 8 AaHHON Cpege.

Ana BbIABNEHUA UCTUHHOTC HAaMepeHUA CTOPOH MOXET NIPUHWMATLCA BO BHU-
MaHWe KX NOBefleHWe, HO TONbKO VMeBwiee MeCTo A0 Havana cnopa o TONKoBsa-
HUW [orosopa. [BYCMbICNTEHHOCTb TONKYEeTCA He B NOMb3y COCTABUTENS TexkCTa
aoroeopa. COrnacHo WWMPOKO M3BECTHOMY NpaBuiy 0D yCTMBIX AOK33aTenbCTeax
ANs TOro, 4T0ObI AOKa3aTth, YTO CTOPOHLI [0 WK BO BPEMA 33KMOHEHWR OOroBO-
pa, COBEPLIEHHOTO B NMMCbMEHHOW OpMe, YCTHO COTNacoBaNin ero yCNoBMA, OT-
NHUYHBIE OT U3INOXEHHBLIX B TEKCTE, HEAOCTATOMHO YCTHBIX nokaszanun?, Oadako
eCnn NONOXeHWd AOrOBOPRa ABYCMBICNEHHL!, TO ANA YCTRAHEHWA TaKoN OBYCMbIC-
NeHHOCTW [ONYCKaeTCA npeacTaBleHue yCTHOro Aokasatenscrea?®. C nomowibio
YCTHbIX 1OKa3aTenbcrB MOXeT DhiTh NUkBMAUpoBaH Npoben B gorosope.

Mo npasy PQ® cyn npvHWMaeT BO BHWMaHWe BYKBaNbHOE 3HAa4YeHWe 108 W
BblpaXkeHWU, CONEPXaLLMXCA B COMMaleHnK, KOTopoe CONOCTAaBRAETCA ¢ APYrMMHK
yCNOBMAMM M CMBICNOM cornaluenua B uenoM (cr. 431 TK PD). Ecim 3T0r0 He-
AOCTATOYHO AN OfpefeneHUs COAEPXAHUA MUPOBOTO COMMAalleHUs, Cy NCXOAUT
W3 ero Uenr — ycTpaHeHWe HeRCHOCTU MPaBOOTHOWEHWI CTOPOH. CyA y4uTbIBaET
NPaKTUKY, YCTAHOBMBLIYHOCA BO B3aWMMOOTHOLWEHNAX CTOPOH, W obkl4an BenoBoro
oboporTa.

BaxHo, 4Tobbl Cyfl MCNONb30BaN NpegLlecteyiowmMe Neperosopsl U Nepenucky
TONBKO € COMACMA CTOPOH, € YY4eTOM WX KOHPWAEHLMANLHOIO Xapaktepa. Takux
rapaHTMii B NeNCTBYIOWEM 3aKOHOAATeNbCTBE HeT.

MNocnepyoliee noBefeHWe CTOPOH TAKXKE MOXET y4UTbiBaTbCA ApPW TONKOBA-
HUM MUWPOBOro cornalleHvs. OfHako npenbABleHne Nuuom TpeboBaHua, yxe
yperynmpoBaHHOro MM B MUPOBOM COrfatieHun, camo no. cebe He MOXeT pac-
CMATPUBATHCA KaK [OKA3aTenbCTBO TOMO, YTO OHO He WMENo Hamepewus ypery-
NUPOBATL €ro B 3TOM COrMaleHnn.

NpeactaBnaetcs HeobxoauMbim BBecT B TK PO cnepyiollee npasuo:

"Muposoe corfaieHne BIeYeT 0Tkas TONLKO OT NPAaB M NPUTA3IaHMI, KOTOPbIe
B HEM MPAMO YKa3arel. [Ipu ITOM Takue OrKa3bl OT MPAas 1 NPUTA3GHIMT OTHOCAT-
CA TONBKO K YK3IAHHOMY B HEM COPY wan NPasoBoH HEONPERENeHHOCTH i (O~
BEPLUIOTCA TOMBKO B NONL3Y JTNLA, YKAIGHHOTO B HEM .

Mockonsky CyAbl W 3aKOHOQATeNs B paccMatpuBaeMbiX NPaBOBbiX CUCTEMAX
NOOLWPAICT MPUMUPEHWE KOHMNNKTYIOWMX CTOPOH, B CHOPHbLIX CUTYaUMAX Cya,
KaK npaBwNc, TONKYET NPUMWPEHWE Kak COCTORBLUEECA, a MUPOBOE CorfalweHue
KaK OeHCTBUTENbHOe,

%3 Rogers v. Rogers, 373 A.2d 507 (V. 1977), Halbrook v. United States, 194 F. Supp. 252 (D. Or

1961), in: Business Law. P. 42,
% Hathaway v. Ray's Motor Sales, Inc., 247 A. 2d 512; Philipp Bres. V. El Salto, 5. A. 487 F. Supp. 91

(S.D.NY. 1980}, in: Business Law. P. 43.
5 Nofziger v. Hoiman, 61 Cal 2¢ 526 (1964), Delta Dynamics, Inc. V. Arioto, 68 Cal. 2d 525 (1968), in.

Business Law P. 43
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Muposoe cornawexue B obasarenscreax
C YHOCTUEM HECKONBKMX BOMKHUKOB
MNK KPERMTOPOB

CornacHo ¢1. 1304 K Uranun Muposoe cofnaweHvie, 3akniOHeHHOe Mexay
KpeauTopom WU OfHUM U3 CONUABPHBLIX ACMKHUKOB MNW AOIKHUKOM U OOHUM 43
CONUAAPHLIX  KPeRUTOPOR, He oOA3bIBAeT OCTaNbHLIX CONMMOAPHbLIX  OMKHU-
KOR /KPEeAMTOPOB, KOTOPbIE BNpPaBe NPOAcXaTe CNOp ¢ OPYron CTOPOHOW, ecnu
QHY HE 3aABUNM O CBOEM XEflaHWK BOCMOML30BATECH MUPOBLIM COrNatleHnem.
Mpw 3TOM B COOTRETCTBUU C MPUHLMNOM CBODOALI AOrOBOpa TPeTbW Nnua MoryT
NPUCOSANHNTLCA K MUPOBOMY COTRALIEHWUIO TONMBKO C COMMAacuA ero cTopor®.

AHanoruyHoe npaeBuno RencTeyeT 8o dpaHLy3CkoM npage. cornacHo cT. 2051
K @paHumy MUpoBOe COrnalwieHue, 3aKNiNYeHHoe OflHUM U3 3aMHTEPeCOBAHHBIX
WL, He oDA3BIBAET APYTUX 3aMHTEPECOBaHHbLIX NAL M OHW HE BMpase Ha Hero
CChINATLERA,

Mo MTanbAHCKOMY NPaBy MHPOBOE COFNalleHWe MEXOY KPeauTopoM K COnK-
AapHbIMU AOMKHUKaMI O Hanu-MmM v pasmepe conupapHore obasatensciBa He
PACcOPOCTpaHAETCs Ha obA3aTensbCTBC "MHAMBMAOYaNLHOrO™ AonxHuka (M3 ducna
CONMAAPHBIX AOMKHWUKOB) Nepell TEM Xe KPEOUTOPOM, UM OHO He ABMAeTCH
CONUAEpPHbIM W KacaeTcd TONbKO OAHOMO JOMXHUKaY .

Hefib3s NprcoenuibCA K MUPDOBOMY COTNAWEHWNIO, 3aKNIDYEHHOMY ORHUM
M3 JOMXHWKOB B Npeaenax ceoew Aonu. B 3ToM cniydae ero fonf MCKIKOHAETCA
13 obulen cyMMbl gornrasé.

Jmuo, norecwee yulepb B AOPOXHO-TPAHCNOPTHOM MPOUCIWECTBUM W BNO-
CIepCTBAM 3aKNIOUMBLIeE O CTPAXOBLUMKOM MPUMMHNTENA Bpefa MUpoBoe C(O-
riaweHve 0 pasMepe BO3MelleHVs, He MoxeT TpeboBaTh OF NPUYMHKUTENA Bpeaa
PazHNLY Mexay OenCTBUTeNbHbIM pa3Mepom yuepba v CyMMOW, NONySeHHON
UM N0 MMPOBOMY COMMALLEHWVIO, ECAW NPUHUHMTEND BPEAa 3aABMN O CBOEM Xe-
RAaRUY BOCNGNHEIOBEATHCA MUPOBLIM COTNALUIEHMEM, ¢ MOMERTA TAKOro 38ABNEHWS.
Ecnn xe npuumHUTEns Bpeaa He 3afBvT O NPUCoedUHEeHWY K MUpPOBOMY Corna-
WeHWKe, OH OCTaeTca obA3aH He B YacTW, NPEeBbILAIOLLEN CYMMY, YNNAYeHHYI0 No
MWUPOBOMY COTNALEHMK, a8 TONBKO B 4acTW, NpeBbillaloiielt 3acTpaxoBaHHbIA
puck. Tlpn 3ToM nuyo, noHecwee yulepb, He MOXeT 8 MWPOBOM COTNalLeHUn
COXpannTL 3a Cobol NpaBo TpeboBaTb €ro NONHOMO BO3MeLleHna.

Mo npasy PO MUpOBbLIM COrMawleHWeM, 3aKJIIONEHHbLIM HEKOTOPbBIMK, HO He
BCEMU CONMAOAPHLIMMN JIOMXHUKAMU WUNW KPeguTopaMu, He MOryT BOCNONbL3C-
BaTbCH OCTafbHbLIE ADXKHWKIA Ha ockoBaduK ¢T. 324 TK PO, a paBHO OCTanbHble
KpeaMTophl Ha OCHOBaHWM n. 2 1. 326 TK PO. Ecin oavH U3 [OMKHW-
KOB/KPeAMTOPOB 3aKMO4MN MUPOBOE COFNaLIEHWE OTHOCUTENbHO BCero obfAsa-

% Wranua: noctanoeneHke KaccauwoHHoro cyaa ot 19 anpens 1991 roga Ne 4257 /f La transazione
nella prassiinterna ed internazionale. Antologia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 384

®panuua: nocTaHoBnexue KaccauuorHoro cyaa ot 27 oktsBps 1969 roaa // Code civil, Litec, 2001.
P. 1069.

9 AtanwA; nocTasoBneHue KaccauuonHoro cypa ot 1 oktAbpa 1994 roga Ne 7979 /f La transazione
nella prassi interna ed infernazionale. Antoicgia, a cura di Edeardo Andreoli. CEDAM, 2000. P. 384.

% Wranwa: nocTaroeneHue KaccauwoHHora cyaa ot 19 gexabips 1991 roga Ne 13701 // La transazione
nella prass: interna ed internazionale. Antologia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 384

% Wranua: nocTaxoenexve KaccauwonHoro cyaa ot 3 mapTa 1997 roga Ne 1873 // La transazione nella
prassi interna ed internazionale Antolsgia, a cura di Edoardo Andreoli. CEDAM, 2000. P. 385.
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TENbCTBA NPW OTCYTCTBUMN IONHOMOYMIA AENCTBOBATE OT UMEHW APYrAX AOSTKH-
KOB/KpepnTopos, 10 OHO CMUTAETCR 3aKNOHEHHBIM OT ero UMERW W B efC uHTe-
pecax, TO ecTb TONbLKO B Npefenax ero AQoAW, ecnn apyrve AOMKHUKK/Kpe-
OUTOPLI BNOCNEACTBUW NPAMO He ofoDpAT AaHHoe corfawedule. Bonpoc o Bo3-
MOXHOCTA NPUCCEAUHEHWA OCTaNbHbIX LAONXHWKOR/KPeanTopoB K MUPOBOMY
COrNAWEeHUI0 B 3aKOHOAATENLCTRE HE peLUeH.

MpencTaBnAeTcA UenecoobpasHsiM BBECTU Cheayiowyio Hopmy B K POD:

‘B cAaydae, korgd B K3YecrBe CTOPOHBI B CIIOPHOM RD3BOOTHOLEHMA BbICTY -
A3K0T HACKONBLKO /I ¥ HEKOTOPbIE, HO HE BCE Takue nuya 3aKmoHaioT Mupo-
BOe COMNaLIeHHe ¢ ApYron CTOPOHOH, [EVCTaue 3T0r0 MUPOBOIro COMfTAUEeRus
MOXET pacripoCTPaHATLCA Ha OCTafIbHBIX Y43CTHUKOB PaBOOTHOWEHWA TOMbKO
10 #X PAMOMY 33ABNCHUIG O NPUCOEaUHEHMUM K HEMY ¥ TO/IEKO C COMIacHA €ro
CTOPOH",

OcHoeaHus gna pactopxetxus sHecyaebroro
MUPOBOrO COrMALUEHUS U EFO NOCNEACTBUS

PacTopxenue BHeCynebHOro MUPOBOFO COMMALIEHUA N0 COTNacuio CTOPOH
BO3MOXHO Bcerga. bonee toro, B MMpoOBOM cornawwexHun yenecoobpasHo npeay-
CMOTPETL OFOBOPKY O TOM, 4TO OHO MOXET DbiTh pacToOprHyTO B Cnydae ero non-
HOTO MO0 HacTUYHOTO HEUCNONHEHUS OPYrOW CTOPOHOW. MHayve BO3IMOXHA CH-
Tyaumsa, Korfla HepobpocoBeCTHHas Apyran CTOpoHa OCTaHeTca DesHaKa3aHHOW.
Hanpumep, cnop 06 06A3aHHOCTM CTopoHbl B BbINNaTUTL cTopore A 1000 y. e
CTOPOHbI YPerynpoBan MUPOBbLIM COrNatleHueM, No YyCIOBUAM KOTOROTO CT0-
poHa b obdzava eoinnatnte ctopode A 500 y. e. Ecnu ctopoHa b He wcnonwmt
ero U MMpPOBOE cOorNaweHne He BymeT PacToprHyTo, CTOPOoHa A CMOXET Npefb-
ABNATL NPETEH3MM TONBKO W3 MWUPOBOIC COMNALLEHNA WM NONYYNT B AyYLIEeM cny-
Yae nuwb 500 y. e. eMecto 1000. Torga nuuy, Xenaowemy yMeHblWnTb pasMep
TpeboBaHuA Kk cebe, ByaeT 4OCTaTOYHO NPOCTO 3aKMIOYUTE MUPOBOE COMMalLeHue.

B page cnyyaeB pacTopXeHWe MUPOBOTO COrMalleHWA BO3MOXHO No Tpebo-
BAHMIO OAHOW CTOPOHL B CyaebHOM nopsaake, :

UTanbAHCKoe NpaBa npefycMarpyusaeT BO3MOXHOCTL OLHROCTOPOHHEro pac-
TOPXKEHWA 10 APUYMHE HewcrnonHeHua (Mog KOTOPbIM, Kak MOKa3bigaeT aHanu3
HopM TK WTanuu, AOHWMaETCH 1 CyluecrBertoe HapylieHue'®?) Toneko MUpOBO-
FO COrnalleHns, He cofepxallero Hosauwpo (cT. 1976). MupoBOoe COornallieHue,
coflepxXallee HoBaUWio, MOXET OblTh PAaCTOPrHYTO NGO NPUHUHE HEUCNONHEHWR,
TONLKO ECRKM Takad BOIMOXHOCTb MpeyCMOTPEHa B HEM WNW ecnK BROoCNeACTenn
CTOPOHbI OOTOBOPUNMCE 06 3TOM. OHaKo MMPOBOE COTNALLEHKWe, MMetoLlee Xa-
pakTep HOBaLWW, MOXeT DbiTb PACTOPFHYTO NO APYTMM DCHOBAHWAM, B 4a(THO-
CTW B CUNY HACTYNWUBLUEN HEBO3MOXHOCTW MCNOMHeHNA™ !,

Kak Bbino NokasaHo paHee, HOBaUWA B MTaNbAHCKOM Npase BO3MOXHA, TONb-
KO Koraa HoBoe 0BA3aTensCcTBO MMEeT WHOW 0DbeKT UNK oCHoBaHWe. [1py M3me-
HeHuKM MmoBoro Opyroro ycnosus (HanpuMep, oTCpodKe nnatexa) HOBaUUs He

100 Hanpumep, ¢7. 1455 MK UTanuy ("3HaunTenbHoCTL HeucnonHennsa"y. "forosop He MoxeT BuiTs pac-
TOPTHYT, 8CNN HEVCRONHEHWE 04HOA U3 CTDPOH UMeeT HeBonblIoe 3HaNEHHE, C YUETOM MHTEePECE Apyroi
CTOpOHLI".

' Mranua; nocTaHoenewue KaccauwaHnoro cyaa ot 28 aerycta 1993 roga Ne 9125 4/ La transazione
nella prassi interna ed internazionale. Antologia, a cura di Edoardo Andreali. CEDAM, 2000. P. 380.
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HacTynaeT , Kak CefcTene, NpaMo npenycMotpenHoe ¢1. 1976 TK Utanumn, Mn-
pOBOE COrnaleHue MoXeT BbiTe PAacTOPrHYTO NPV ero HeUcnonHeHun, Flpu 3ToMm
CTOPOHA, KOTOPaA CCbiNaeTCR Ha HeWCNONMHEeHWE MWPOBOrC CoTNalleHUA Apyron
CTOPOHOW, BnpaBe TpeboBaTb HapaAy € erc PacTopXeHWem BO3MeLeHUA yObiT-
kog {cr. 1435 TK Wranum). OpHako He BCAKOe HeucnofiHeHwe ByfleT ocHoBaHWEM
AN PacTOPXEeHWA COormalleHWs, a Nullb Takoe, KOTOpoe WMeeT DONbluoe 3Haue-
HWe ANA APYrow CTOPOHbI, € y4eToM ee uHTepecoB {cT. 1455). Mpu 3ToM CTopoxa
HEe MOXET CCbiNaTbCa HAa HEeWCNONHEHWE COMMalleHus, eciM OHa Cama ero He uc-
MOMKKUIA, eIV MHOE He COTNACOBaHO CTopoHamu {cT. 1460).

MOMWMO HEUCNONHEeMWUA CYLLECTBYIOT M UHbIE OCHOBaHWA ANA OAHOCTOPOHHEro
pacTopXeHns MUpoBoro cornawenna. Korpa cTopoda ocBoboxaaeTcs oT obs-
33HHOCTWM WCMONHWTL COrfalieHne BBUAY HEBO3MOXHOCTW, OHa He Brpase Tpe-
6oBaTb ero cobniogeHra Apyrol CTopoHoi WM OBA3aHa COBEpLUUTL PeCcTUTYUNIO
{cT. 1463 TK WTanun). KpoMe Toro, MApoBoe cornawenie MoxeT ObiTe pactopr-
HYTO MO NPUYUHE Ype3MEPHON OBPEMEBHWUTEABHOCTM AAA CTOPOHbLI, O KOTOPOW
OHa He 3Hafa B MOMeHT ero 3akno¥eHWs W KOTOopas HacTynuna NoOMWUMO ee Bo-
nn. OpHaKo Takas ODpeMeHUTENLHOCTE He [0/tXHa ObiTe HOpMallbHbIM PUCKOM
forosopa. [lpyraf CTopoHa Bnpase W3bexaTe PacTOpXeHWs COrnaweHus, npefd-
NOXMB M3MeHEeHVe yCNoBWIA Rorosopa (cT. 1467).

Mupoeoe cornatleHvie No UTanbAHCKOMY NMpasy MOXeT BbiTb OTMEHEHO B XO-
[le KOHKYPCHOrO npov3eoactsa. Mpu 3ToM Ccyn OONXKeH OUeHWBaTb pa3smMep B3a-
WUMHBIX YCTYNOK M OTMEHATL MWPOBOE COrnalleHune, echn ycrynka baHkpota 3Ha-
YUTeNbHO MpeBLIWaeT YCTYNKY APYron CTOpCHLI.

Mo dpaHUy3CKOMY Npasy HeUCNONHeHWe UNK CYLHECTBEHHOE HapyLUIeHWe CTO-
POHOM MUPOBOrO COrnawienya (Kak WU BCAKOrQ ABYCTOPOHHEro AOroBopa) BReYer
NpaBO APYTOW CTOPOHbI NOHYAUTH €8 K WCMOMHEHWIO, eCii OHO BO3MOXHO, WK
notpebosate pacTopxexus 8 cymebHoM nopsake ¢ Bo3MelleHwem yulepba v
npoueHTamy {c1. 1184 K ®paHumu). Kak 1 NO UTanbfHCKOMY Npasy, Hapylle-
HWe OONMXKHO DbiTh 3HaYMTENbHEIM, MHaYe cyll CAenaeT BbiBOA, YTO PacTopXeHue
ABNAETCA HEAAEKBATHOM CaHKLMER, W NPucyanT NMilb BO3MeLLeHKE YObITKOB.

Mo npasy CLWLA ocHoBaHWeM ANR PactOpXeHWs MWPOBOrO COrAaweHus Mo-
XeT BuiTh ero CyWecTBeHHOE HapyLUeHWe U HecNOCOBHOCTL ApYroN CTOPOHbLE ero
WCNONHUTE, B TOM HMCNe ODBbEKTUBHAA HEBO3MOXHOCTb U KOMMEpYecKan Heue-
necoobpa3rocTs.

Mo npasy PO BHecymebHOe MWUPOBOE COTNaleHVWe MOXer DbiTb pPacTOprHyTo
B CNly4ae ero CyWeCTBEHHOrO HapyLueHWs [pyrow CTOPOHOW, KOrAa CTopoHa He-
CeT TaKoW ylepb, 4T B 3HA4UTENbHOW CTEMNEHW NULIAETCH TOro, Ha HTo oHa bbl-
na BNpaBe paccymTbiBaTL NP ero 3aknioderuu (n. 2 ¢1. 450 K PO).

Ecnu nocne 3akniodeHnsi MUPoBOro CornalleHns obcToaTensCTBa U3MeHnNvch
HACTONbKO, YTO, ecny Bkl CTOPOHBI MOTAIM 3TO Pa3yMHO NpedBWAETb, OHO BOOD-
We He BN 3aKMoY4eHO MAKM Buifio Bl 3a3KMOYEHO HAa 3HAYUTENLHO OTRMYAEIO-
WIMXCA ycnoBmax, nobas CcTOpoHa MUPOBOTO COMNalleHns Bnpaee TpeboBaTh ero
n3MeHeHna unm pactopxeHuns (n. 1 ¢t 451 K PD). Cyn pactoprHeT MUpoBoe
cornalweHve no TpeboBakMIO CTOPOHBI Ha 3TOM OCHOBaHWW NpW cobrioaeHWUm
YCNOBUKM, yka3aHHbix B N. 2 cr. 451, pn 3TOM COBEpLUIEHHO HefOoMNyCTMMO pac-
TOPXXEHWE MMPOBOMO COMMALIEHNA Ha TOM OCHOBAHWM, HTO CTanu U3BECTHbI Npa-
Ba 1 OBA3AHHOCTY CTOPOH, KOTOPbLIE Dbl HEACHB NPV er0 3aKMOYEeHUN, TaK Kak
MHoe NnWmMno Bl MUPOBCE COrNalleHve ero cMuicna. M3 cyulectBa MMpOBOro
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cornaleHus BbiTekaeT, YTC CTOPOHbI COFRalLaTCa Ha TO, YTO WX NpaBa W obn-
33aHHOCTKM NO erg yciosuam 6y£lyT OTNMHaTLCA OT TaKOBbIX B Cny4ae BblHECEHWA
Cy,ELE6HOFO pelweHKna No AaHHOMY geny.

[locnencraus PACTOPKECHHA MHPOBOFO COTTIAllICHHA

Bo Brex paccmatprBaeMbix MPaBOBbIX CUCTEMax pPacTOPXeHWE MUPOBOrGC
cornalieHWs BRe4eT BO3BPaT K NEepBOH3aYaNbHOM HeonpedeNeHHOCTM npaB
CTOPOH U oceoboXaeHMe CTOPOH OT 0BA3aTeNbCTBA NO OCYLUECTBNEHMIO YCTYNOK
Ha YCNOBWAX MUPOBOTO COMMALLIEHWA. '

Mo UTanbAHCKOMY NPasy ecn CTOPOHLI YXKE BbINONHUNMN HEeKOTopble YCNosMs
MWPOBOrO COrNAaLIeHnst, KOTOPOe NpeaycMatpyvsaeT NpPoRCNXUTENbHOE WU Me-
PUOAMHECKOE MCNONHEHWE, GHKU He BMpase TpeboBaTh pecTUTYUWK, B OCTaNbHbIX
CNy4anx AoNKHA UMeTb MecTo pecTuTyums (cT. 1458 TK Utanun).

Mo dpaHLy3ckoMy NpaBy pacTopXeHue Aorosopa MMeeT oBpaTHyIo cuny W
BIEYET PECTUTYLMIO B HATYPE, & MPU €€ HeBO3MOXHOCTU — B [eHEeXHOM Bblpa-
XKeHUn'®2 Ecnu pacToprHyTo cornalteHue ¢ NepuoavHeckuM WCNONHeHWeM W
CTOPOHbBI pacCMaTpVBan ero Kak equAHyo CAeNKY (Kax 3To BCerga UMeeT MecTo B
MWPOBOM COMallieHk), a He KaK Cepuio B3avMOCBA3aHHbLIX CAENOK, TO 3@8KOHOM
YCTGHOBNEHA NOMHaA pecTUTYLMA.

Mo npasy - CLLUA ctopoHa, Tpebylollas pacTopXeHWs cornalleHus, snpase
TpeboBaTe PecTTYUMI'®? 1 Bo3MeLeHA youITKoS.

Mo npasy PO pactopxeHue MUPOBOro cornalweHns BnevyeT NpekpalleHue Co-
OTBETCTBYIOLMX 0DA3ATERLCTB CTOPOH ¢ MOMEHTA 3aKMOYEHWA COFNALLeHWs O ero
pacTopXeHun unu cynebHoro pelwexmna {n. 3 c¢r. 453 TK PO). Eciv ocHoBaHWEM
AN pacToPXEeHWH NOCNYXMNO CYLWECTBEHHOE HapyleHWE YCMOBWUWA COrfalleHus
OfHOW CTCPOHOW, TO Apyraa CTopoHa Brpaee TpeboBaTb BO3MelleHMR ylepba,
NPUYUHEHHOrO el pactopxeruem (n. 5 cr. 453 TK PM). CropoHbl BrpaBse Tpebo-
BaTb PECTUTYUMM, eCUIM OHa NpefyCMOTPeHa CornalleHwem unu 3akosom. lo-
CKONbKY B MWPOBOM CCrMALUEHMK YCTYNKW OenatTca CTOPOHAMKW WUMEHHD € Le-
NbI0 NEpeKpawleHna NpagcBOn HECTPELENIEHHOCTA, a fpW pacTopXeHun MWPOBO-
ro COorfalleHWs Takas uefb OKa3biBaeTCAd HefOCTMIHYTON, TO NGTMYHO npeany-
cmoTpeTs B TK PO {rnaee 0 MWUPOBOM COMAdWeHUN) Npasuno, COrNacHo KoTo-
POMY TMPW  PacTOpXeHUM MUPOBOFC CornaleHdns CTopoHsl Bnpase TpeboBath
BO3BpaTa MCNOMHEHHOTC UMK NO 0DA3aTeNbCTBY 10 MOMEHTa PacTopXeHUa co-
FnaweHus.

3aKknoYeHme
MpaBoBoe pPerynupoBaHWe MUPOBOrC COrnallieHna noApobHo pa3spabotaHo 8
3akoHoaatenbcTse Wtanum, Dpadumy, a TakkKe MHOMMX OPYrvx eBponencKux
CTpaH, HakonneHa oBWMPHas npakTMka ux nNpumMeHeHws cyaamn. OHo Takoke
3aHVMaeT 8aXxHoe Mecto B npase CLUA. Bnaroaaps 3TomMy MMpOBOE COTRaleHune
WMPOKG MCNONBL3YeTCR ANs BHeCyfeCHOro yperyfimpoBaHnA CNopoB Mexdy CTo-
peHamn.

2 ppaHuwA nocTaHoBneHWe Kaccauuonkoro cyaa ot 4 mas 1898 roga // Code civil, Litec, 2001,
P BB1.
93 Conway v. Jobin, 345 A 2d 903 (N. H. 1975}, in: Business Law. P. 53,
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JlyMaeTca, YTO OCHOBHbIE MOAXOAL! K PEWeHMIC BONPOCOB, CBR3AHHKIX C MpK-
MEHEHWEM PacCMaTpUBAEMOro NPaBOBOrO WHCTATYTa, KOTOPbIE MC3BONAKT eMy
ycrnelwHo dyHKUMOHWPOBATE B MNPABOBbLIX CUCTEMAX pPAa3BWUThIX  3apyDesHbix
CTpaH, AONXHb! ObiTh y4TEHE! B NPaBOTBOPYECTBE M NPABONPUMEHEHUN B PoCCUM.

Bce paccmatpuiBaemble 3apy0eXHble NpABOBbLIE CUCTEMb ONPeLGENRIoT MUPO-
BOE COMMalleHue Kak LOroBOp, KOTOPbIM CTOPOHEL NPeKpawanT Wik Npeaynpex-
LaloT CNop NOCPeacTBOM B3aWMHbBIX YCTYNOK, NPWHEM COMEDKaHWe TePMUHOE,
BXOAAWMX B [AHHOE ONpefleNeHne, 8 3TUX C(TpaHax He WMEeeT CYLLEeCTBEHHbIX
<EERIEEITIYE

JnA 3akdeHns MUPOBOTO cormalleruns He oba3atensHo, YTebbl yperynunpy-
eMoe NPasoCTHoWEHKe DhiNg 0HHEKTUBHG CNORPHLIM, AOCTATOHHO, HTODEI OUEHKM
CTOPOH NO MOBCAY WX NPABCBOKW CUTyaUMW He CoBNafjann. 3T0 oDbekTMBHO No-
BbILIEET fIPAKTMHMeCKOe 3Ha4eHvie W pacwmpaer <hepy NPUMEHEHWA MWUpPOBOTC
cornaleHmns.

YCTYNK MOryT cOCTOATh HE TONbKO B yMERbIUEHUM MepBoHaqanbHblx Tpebo-
BAHWRM, HO W BbIXOOWITb 3@ PaMKM OCNAapWBaeMblX NPABOOTHGLUEHWA. T1pK 3TOM B
Ka4dedTBe yCTynKK N0 He MOXET 0OTKa3aik{a OT BelWW, Ha KCTCPYIC OHO K 683
TOrO HE WMENQ Npaea, WKW NPUHATL Ha cebR 0bR2aHHOCTL, KOTOpas BO3NGXKeHa
Ha HErc B8 CUNy 3aKoHa.

YCTYNKM Mo MUPCBOMY COTAAWEHUIO MOTYT BbiTo HeaflekBaTHbIMMW, HC 4AOMX-
Hbt. BbITb 3HAYUMbIMI, TO €CTb HE HOMMWHaNbHeIMW. OTCYTCTBME B3aWUMHOCTA YC-
TYMOK ABNAETCA LOKA3aTeNbCTBOM He HeAeRCTBUTENLHOCTM MUPOBOrO cornawe-
HWA, a OTCYTCTBNUA ero HeoBXoAMMOro NMpU3Haka, W K HEMY MOTYT NPUMEHATLCS
HOPMbI, KaK K APYroMy AOrOBOPY, €CNW AOKA3aHO, YTO CTOPOHA, COBEPLUMBLIAS
OOHOCTOPOHHIOIO YCTYAKY, £biNa COrNacHa Ha Takue yCrnosua.

Mo npaBy PO CTOPOHbLI MOTYT 3aKNIO4VTh 1 He Tpedylolee B3auMHbBIX YCTYNoK
BHecyaebHoe Muposoe cornawerue. OHo ByReT perynnposatbcs oOWMMU HOp-
Mamy MpaBa o CAeNKax W LCroBopax.

MupoBOoe CornalleHve 3aBUCUT OT NPeILECTSYIOWEero NpaBooTHOWEHWA (B KG-
TOPOM MMENach HEONPEeLEeNeRHOCTh) U He MOxeT DbiTb 3aKNicueHo, ecin Takoe
NpPaBooOTHOLLEHME HEe UMENO MecTa. :

Bc BHecyfebHOM MWPOBOM corfalledy (Mo mpasy MHorux 3apybexibix
CTpaH POMEHC-repMaHCKon NpasoBON CUCTEMEI, B TOM 4ncne Wtaimm v Dpan-
UMK) AonyCTUMO  yperynupoBanuve ByAylimx crnopoB W fpaBoNpUTA3IaHWIA, HO
TOALKG eC WX MOXHO Pa3yMHO npedBuAeTh, VCXOAR M3 MMeioWenca uHdop-
Maumu.

MpensoXeHre 3aKiieunTs MUPOBOE COMMNALLEHNE, 8 TOM YUCIE C YKA3aHWEM
BO3MOXHBIX YCNOBUA, He RBAAETCA [0Ka3aTENLCTBOM IPWU3HaHNS OepeHTOM CBO-
el HernpaBoTsl B CYAE.

BrecyiebHoe MWUPOBOE COTNaWIeHne ABNARTCA KOHCEHCYANbHbBIM JOTOBOPOM,

Ynnata AMLOM, K KOTOpOMy NpefbABneHc TpeboBaHWe, Mesbllern AeHeXHon
CYMMBI pacCMaTpUBAETCA Kak npw3HaHue foffra, ecaun Npy yrlate OHO He ykasa-
no vHoe. ECnu e Nuo yKasano, 4To ynnata COBEePWAETCA B MNOJHOE yperynmpo-
BaHue TpebopaHWiA, TO ee NpUHATUE 3asBuTenem TpeboBaHUA BNEYET ero OTKa3
OT OCTanbHbLIX TpeboBanui, Naxe ecnu O 3arern ob obpaTHOM. _

B MUPOBOM COrNaweHiia oMKHO COARKaThCA yKazaHme Ha NpefMeT yCTpa-
HAEMOW HEACHOCTW B NPEBOOTHOLIEHKMSAX, M3 HETD ACIKHO YCMATPUBATLCH HaMe-
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peHWe CTOPOH YCTPAaHUTL 3Ty HEACHOCTb W AONXHbl ObTb HanvMue HEKOTOpble
B3aWMHbIe yL{TYNKKY CTOPOH, KOTOPbLIE ee YCTRaHRIOT.

Bo uabexaHune HOBbIX HEACHOCTEN CTOPOHAaM CrieflyeT scerga opMynuposars
YCNOBUA MUPOBOIC COMMalleHns NpedeNsbHO TOYHO W YKa3biBaTh B HeM, 8 YacT-
HOCTW, NOPAJOK, CNOCOBLI, CPOKM M MEeCTO €r0 WUCMOMHEHWUA, a TaKXKe Xapakiep
YCTRAHALGMOM HeonpeneneHHoCT npae. :

MUWPOBGE COrMalleHMe MOXeT CoAepxaTh OTCTYNHOE, HOBAUMID, Mepbl OTBET-
CTBEHHOCTW 3a3. HEWCMNOMHERWE, BKIIQ4AN pacTopxedue, cnocobbl obecneveHns
WCNONHEHUA, NOMHOR MW YaCTUYHOe NpU3HaHKe OoNra UAK NPOLWeHWe aonra, a
TAKKE UHbBIE YCIOBUA, HE NPOTUBOPEYaLLUNE 3aKOHY.

CTOPOHbI He MOryT CTaBuUTb NpWobpeTeHe MUPOBBIM COTNAILEHWEM KOPWON-
HECKOW CUMbl B 3@BUCUMOCTL OT Kakora-nmbo obcroatensctea. OQHAKO CTOPOHbI
MOTYT 33KNIOUWTL NPeaBapuTenbHLid JoroBop W 0bA3aThCs 3aKNK4UTh MUPOBOE
COrnalleHne Ha OnpepeneHHbiX YCNOBMAX NPW TeX WMNM MHblX obCToATeNbCTBaxX.
CTOpPOHBI TaKKe MOTYT NPeaycMOTReTb, YTO MCIONHeHWe obA3aTenscT8 No MUpo-
BOMY COMNAlUEeHWIO UMERT BCTPEYHbIA XapakTep, obycoBMB UCNOMHEHWE oOHOR
CTOPOHOW UCTIONHEHMEM APYrON CTOROHON,

YyacTune cTopoH B NPUMUPUTENBHOW NPoUenype He BNEYeT NepepbiBa TeHeHnaA
CpOKa WUCKOBOW AaBHOCTM. W3 3T0r0 npaenna paccmaTpyBaemMele NPaBoBhie CMC-
TeMbl AGRAINT WMCKTIOYEHME, KOTAA NOBEAEHWUE NONXHWKE CTanc CBWAETeNbLCTBO-
BaTb O APWU3HaHMA MM YacTy npasa TpeboBakuR 1 Neperosopk! nAyT ob ypery-
NMPOBaHUM CNopa O pasmepe 3Toro npasa Tpebosanua; npaso CLUA Takxe npe-
phiBaeT CPOK VICKOBOW JaBHOCTW, KOrga NOTeHUManbHLIM OTBETYMK COBEpLUaeT
HenpaBoOMepHble AENCTBMA, HaNPUMep, HaMEPEHHO 3aTArMBAR MPUMMPUTENLHYIO
npouenypy.

HonxHuky, ocnapuealolweMy AONT W Npeanaraluemy annammre Yacto Tpeby-
eMOW CYMMbI, CleflyeT HefBYCMbICMEHHO -(POPMYNMPOBAaTh Takoe NpefloXeHue,
MHaYe OHO MOXeT OblTb WCTONKOBAHO CyOOM Kak npockba ob oTcpodke W pac-
CMaTpPUBATLCA Kak NPU3HaHwWe LOAra

C MOMEHTa BCTyNNeHMAa B CUNY MWPOBOIMD COrNALEHWA RPETeH3WKM  MOIyT
NPeAbABMATLCA TOMbKO M3 CaMOr0 MWPOBOTO COrNAWEHUA M MOryT KacaTbCA TOMb-
KO B7Q CyWeCTBCBAaHWA, OeUCTBUTENBHOCT MNK 1UCnonHeHra [na Bo3BpaTa K aep-
BOHa4anbHLIM TpeboBaHViaM HeobxoaMMo, 4Tobbi MUpeBOE corfalleHue Bbino
MPW3HAHC HUHTOXKHBIM MY PACTOPTHYTHIM.

Mo npasy 3apybeXHbix CTPAH Hanu4ue BHecyneOHOro MUPOBOTC COTNalIeHns
BMIEYET OTKA3 CyAd B MPUHATUK MCKOBOTO 3anBReHus ¢ TpeboBaHueM, BXOAALMM
B ero NpeamMet, TOrHa Kak POCCMACKMIA Cyf y4WTbIBaeT Hanldue BHecyaebHoro
MMWPOBCOIC CCralleHNA CTOPOH MNEK BoIHECEHWA DELIEHMA.

OfHO W TO XE MWPOBOS COTNAWSHME MOXET PacCMaTpyMBaThCH B OAHWX Cipa-
Hax Kak COAEPXALLLE HOBAUMIO, 3 6 APYIMX — KAK HE coflepxauies ee ssvay
CYWECTBEHHBIX Da3NU4vKM B ee NOHATUK. [pU3HaHKMe Hanw-ma 1nn OTCYTCTBUR
HOBALKK B MWPOBOM COMMaLEeHUIt MOXET MMeTb BaXHble NpaBoBble NOCNencT-
BMA, B 4acTROCTY Mo npay WTanum, Ona BCGIMOXHOCTWM EfC OAHCCTOPOHHErD
DACTOPXEeHWA,

Lna 3aknio4eHns MUpoBOro cornawenms HeobxogumMo, J4Tobbl CTopoHsl 0bna-
03K cnocoBHOCTEIC PACAOPAXKAaTLCA Npasamit, COCTaBNALWMMY MPedMET Cnopa.
3a HegeecnocoDHsIX DAL MUPOBLIE COTNALWERNA 3aKTI0Hal0T WX 33KOHHBIR Npef-
cTasuTenn
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MpaBa He MoryT BbITb NPEAMETOM YperyNupoBaHMA B MUPOBOM COrRaLLieHmu,
ecnn cybbeKTsl AaHHOMO NPaBOOTHOLLEHVA HE BpaBe MMM PacliopaXaTbea.

IOpunaunyeckas oWwmbka No BoNPoOCy, COCTABMAIOWEMY NpeaMeT cnopa, To ecTb
NPag CTOPOH, yperysupyeMsix B MWPOBOM COMMALIEHUN, HE MOXET CNYKWUTb OC-
HOBaHWEM ANA NPU3HAHUA MUPOBOTO COMNAWIEHNA HEeAeNCTBUTENBHDIM.

O6MmaH B xofe NEPeroBOPOB BREYET HeNeNCTBNTENbHOCTE MUPOBOIO COMMa-
WeHWs, TOALKO eCAV UMEeeTCH MPUHNHHO-CNEACTBEHHAA CBA3b MeXAy 0BMaHOM W
3aKNI04EHUEM OBMaHyTON CTOPOHOW MUPOBOTG COMNAUIEHMA HA COOTBETCTBYIO-
WX YCNOBUAX.

MoNoXEHNA MUPOSOro COTNALIEHIA He AOMKHBI HAPYLWaTh UMNEPaTUBHbIE HOP-
Mbi NpaBa, a TaKxe MpotMBopeunts TpebosaHuam nybauyHoro nopagka, cdop-
MYAWUPOBAHKLIM B MHbIX UCTOHYHMKAX,

MpydmHeHne yulepba WHTEpeCcam CTOPOHbI, TO eCTb 3aKiioHeHMe MUPOBOO
COTMaWEeHVA Ha HeBLIrOOHLIX YCROBWAX, He ABNAETCA OCHOBAHWEM ONR MpU3Ha-
HWA MUPOBOTO COMNALLEHUA HEABRCTBUTENEHBIM.,

Mo npasy Wranuv 1 OpaHuMW YCTAHOBMEHWE OTCYTCTBMA OBCTOATENLCTBA,
CYXUWBLIErO MPEAnOCHIKON 3aKNIOYEHUA MUPOBOrO COrMaleHs, ABNRETCR OC-
HOBAHMEM AN NDM3HAHWUA ero HeaencTBUTeNbHbIM.

MpU3HaHWe MUPOBOTO COMMALLEHNA HEAENCTBATEAbHLIM BNIEYET NPAaBO CTOPOH
TpeboBaTh PeCTUTYLWK ¥ BO3ODHOBRET MEPBOHAYaNbHLIA CNOP WM TIPaBOBYIO
HeonpeneneHHoCTb.

MupoBoe cornaileHvie CORepPXMT OTKa3 TONbKO OT TEX MPAas, KOTOPhE B HEM
YKa3aHbl, U TONbKO B OTHOLIEHMM CNOPa, KOTOPbIA OHO yperynupyeT. Mpy TONKo-
BaHUW OTAENbHLIX Er0 YCNOBMAA MCXOAAT, Npex[e Bcero, n3 ByKBanbHOMO TeKcTa,
HO TaKXe Y4MTHIBAIOT er0 UeSib, @ UMEHHO YPerynmMpoBaHue HeonpeaeneHHocT!,

[encrame MMpPOBOro COMMaleHUs MOXeT PacrnpocTPaHATLCA Ha TPeTbUX ul,
B TOM 4YACIE COOOMXHMKOB WMNU COKPEaUTOPOB, TOMbKO € WX COMNacua W npu
YCNOBUW COMNACUS €r0 CTOPOH.

B MMpOBOM cornaweHun ienecooBpasHo NpefycMOTpeTb OrOBOPKY O TOM,
4TO OHO MOXeT BblTh PACTOPTHYTO B CNyqae NOMHOro NUBO YacTUHHOTO HEUCTION -
HeHW Opyrov CTOPOHOW.

MupoBoe cornawenue MoxeT BbiTb pacTOPrHYTO B CRyvae ero CyiliecTBeHHo-
ro HapylleHWa ApYroi CTOPOHOM, a Takxe HEeBOIMOXHOCTU W KpanHel obpeme-
HUTENBHOCTM WMCMOAHEHWA, €GN CTOPOHLI He AOFOBOPATCA 06 W3MEeHeHUW ero
YCAOBWIA.

PacTop>KeHve MUPOBOTO COMMAlLEHMA BReYET BO3BPAT K NEpPBOHAYaNbHOMR He-
OnpepfeneHHOCTN 11pas CTOPOH 1 OCBOBOXAEHWe CTOpoH oT obs3atenbcrBa No
OCYLLECTBREHMIO YCTYMOK.

TIpeaioxeHns N0 H3MEHCHHIO 3aKOHOIaTeNbCTRA PO

Mpennaraetcst Beect 8 pasgen IV K PO ("OrgenbHble suabs obazatenscTe”)
HOBYIO TNasy nof HassaHveM "MUpoBOe cornawexue” ¢ y4eTom crefyioumnx ob-
CTOATENLCTB!

1) NnpAMoe 3akpenileHve MUPOBOrO COrMalIeHNA B FPax/aHckom npase bynet
CNOCODCTBOBATE NPU3HAHMIO W TIPYIMEHEHWMIO BHecynebHoro MMpoBoro cornatue-
HMA Kak y4aCTHUKaMu npasosoro obopoTa, Tak v cyfamun. 310 Oyfer CofencTBo-
BaTb focyAebHOMY yperynupoBaHumio cnopos, obecnedut ctabunusauvio Aencso-
ro 06opoTa U pasrpyiky cyAos;
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2) xenatensHo, 4Tobbl pa3paboTka HOPM rNagbl 0 MWPOBOM COMMALLIEHWM
onupanack Ha TpyAbl Bepylwx npasosefoB Poccun BTOPOW NONOBUHbBE XIX —
Hadana XX Beka, a UMeHHo Ha tnasy XXV pasgena Ii ("Obsazarenbctea no goro-
BopaMm") kHurn nsatoi ("ObsAsatenbcTBenHoe npaso”) lMpoekta [paxkaaHCKoOro
YNOXEHNA POCCUMIACKON MMITEPUH,

3) nonpobHoe perynMpoBaHMe MUpoBOro cornawenus 8 MK PO byget cno-
COBCTBOBATL YHUMDMKAUMM POCCUIACKONO MPax/AaHcKoro nNpaga ¢ NpaBoM CTpaH
POMaHO-FePMAHCKOW CUCTEMDBI, B TPAXAAHCKMX KOQEKCaX KOTOPbLIX OAaBHO npedy-
CMOTPEHa COOTBETCTBYIOWAA rNaBa. Takoe perynvpoBanue cTaHer HeobxoAnMblm
LOTONHEHWEM K 33KOHY O NPUMUPKUTENbHBLIX Mpouefypax, OCHOBaHHOMY Ha Tw-
noeoM 3akone IOHCUTPATT o npumMupUTenbHON Npouenype, BO3MOXHOCTL Npun-
HATKA KOTOporo obcyxaaeTca B HacToslWee spems B Poccun. TMNOBOW 3aKOH He
nNpeaycMaTpuBaeT NOROXEHUA O MUPOBOM COMALLEHWW U COOEPXUT OTCHIAIKY K
HOpMaM BHyTpeHHero npasa. Ero AewcTBuve pacnpocTpaHaeTcss He TONbKO Ha
NpPUMUPUTENLHBIE NPOLEnYpbl B Xohe cyaebHoro npouecca, BOIEACTBUE 4YEro
HEOBXOAWMO PEryRMPOBAHWE M MWPOBBIX COTNALLEHWUA, AOCTUTHYThIX BO BHECY-
neGHoM Nopaake;

4) uenoctHoe W 3hpeKTUBHOE PEryiMpoBaHue MUPOBOIo cornauleHns oby-
cnosnueaeT HeobxoQMMOCTe pelleHrA B TK PO BaxHeMWNX 33034, KaCalowmxca
MWPOBOrO COrfalleHus, B TOM Yncnre:

— onpeaeneHns NOHATUA MUPOBOTG COrNallerns, 3aKpenneHsine HeBO3MOXHO-
CTY €ro 3akK/oHeHnA B OTCYTCTBME CNOPa MKW HeoNnpeaeneHHoCTIA,

— noATBEpXAeHWe TOro, YTO YCTYNKW CTOPOH He CBOAATCA K MNPOCTOMY
KOMMpomuccy;

— BOCTpenaTCTBOBaHMe HeaobpOCoBeCTHOW CTOpOHE BhABWUraTh 33BEAOMO
HeabocHoBaHHoe TpeboBaHMe UMK BO3PaXeHWe U BuIHYXAATe APYrYIo CTOPOHY K
33KTIO4EHVIO MUPOBOTC COrnallerna;

— HeaonywieHe NPU3HAHMA MUPOBOTO COrNALIEHUA HeneWcCTBUTeNbHbIM Ha
TOM OCHOBaHWW, 4TO CTopOHa 3abnyxpanace OTHOCUTENHHO OBOCHOBAHHOCTH
yperyfMposaHHblX B HEM NPUTA3aHUA;

— nNoaTtsepXAeHWe NPaBoBbIX NONEACTBUA MUPOBOrO COrMalleHus, a MMEeH-
HO HEeAONYCTUMOCTU MpefbABNeHWUA TpebOBaHWKA, yXe YPerynMpoBaHHbIX B Mu-
POBOM COTMALIEHUN, U BO3MOXHOCTW BblABUFaTh TPEDOBAaHWA TONBKO M3 CAMOro
MWPOBOIC COMNALLEHUA UV CBA3AHHBIE C ero NeVNCTBUTEAbHOCTBIO UMW MCNONHEe-
Hrem.

Mpednarad HOPMbI rnaBbl "MupoBoe cornawexwve” chopmynuposate ne-
Ayouim obpasomM.
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FNABA _ . MUPOBOE COINALLUEHUE
Cratbs 1. Noxate MUPOBOIro COrNALLIEHNHA

1. Mo MUpoBOMy COrNaLIEHWD CTOPOHLI OBA3YHOTCA NPEKPaTUTL CYLLECTBYIO-
WU MEXAY HAMW CNOP WAW YCTPaHUTL HEONPEAENEHHOCTb UX NpaB U 0BA3aHHO-
CTelt NOCPeACTBOM B3aWMHbIX YCTYMOK.

2. YcTynkow cTopoHbl MOXET BbITe NOAHLIA UM YaCTUYHBIA OTKA3 OT NepBo-
HadaneHoro TpeboBaHusa “an NpeaocTaBneHne, BeiXogswee 3a npeaens npeame-
Ta cnopa. ‘

3. Ecrv B MOMEHT 3aKnioveHus MMPOBOrO COMNAaWEeHWs Kakas-nMbo CTopoHa
3Hana o MoJjIHCM OTCYTCTBMKM OCHOBaHUW aAns ceoerc TpeboBaHus, TO Apyras ¢To-
poHa Bnpaee TpeboBaTh NPU3HAHWA MAPOBOrC COTNALLEHUA HEASNCTBUTENbHBIM.

4. B cnydyae OTCYTCTBWA B3aMMHOCTW YCTYMOK CTOPOH MWPOBOE COrnatleHue
SABAAETCA HEAEUCTBUTENIbHBEIM, €C/M HE [OKA3aHO, WTO CTOpOHE, Coseplivswan
OfHOCTOPOHHIOKD YCTYMKY, 3Hana O TakaM OTCYTCTBUM B3aUMHOCTW MAU COrNacu-
nace Obl Ha COBEpWEHWe YCTYyNKKU, ecnu Bbl 3Hana o HeM. B 3ToM caydae caenka
HE ABAAETCA MUPOBbLIM COrNAlERWEM K K Hew NPUMEHAKITCA HOPMbI, COOTBETCT-
BylOWME e NPaBosOn Npupogae.

5. MupoBoe cornauieHne MoXeT ObiTh 3aKMKOYEHO HE3ABUCUMO OT Hadana cy-
AebHOMO npouecca No AaHHOMy cnopy. Ecnn MUpOBOe cornalledne 3aKoueHo B8
Xofe cyaebHoro npouecca, TO NOPAAOK ero 3aiU1HeHUA PErynnpyeTca HopMamMu
NpoLEeCccyansHOro 3aKoHO4aTeNLCTRA.

Ctaten 2. MotneagcTBMR MUPOBOI O COrnawexHns

1. 3aknauene MUPOBGrO COMrMalienna RULAET CTOPOHE! Npasa CCHNATLCA Ha
Hanuyye Cnopa unu NPaeBoBoH HEONPEeAENeHHOCTH NO AaHHOMY Aeny.

Moche 3aKAYMEHRWS MMUPOBOID COFnalleHuss TpeboBaHUS MOryT BblABWraTbCH
TONBKO M3 CAMOrO MUPOBOTO COTNALIEHUA U KACaTbCH ero CyUIeCTBOBAHUA, AEWUCT-
BUTEMBHOCTH UK UCTIONHEHUA.

2. MupoBoe cornalieHve NognexuT NpMHYOUTENbHOMY WCNONHEHWIO B Nopaa-
Ke, NpeaycMOTPeHHOM MpoLeccyanbHelM 3aKOHOAATENBCTBOM, TONBKO Mocne yT-
BEPWAEHNS CYA0M.

CvaTtbs 3. CopepiaHve MUPOBOTO COrnalleHnna
1. B MUpOBOM COrnalieHUn A0MKHO COAEPXATbCA YKa3aHwe Ha Xapakrep u
COBLEM UCNONHEHUA CTOPoHaMy OBA3ATENLCTE NO HEMY.
2. MUpoBOE COTrRAllEHNe MOXET COAEpXaTh Jbble YCNoans, He NpoTUBOpe-
Yallve 3aKoHy, BKAOYan Mepbl No obecnedeHuio UCnonHenns obsasatenscrs no
HEMY W NoCneqCTBUS ero HENCNONHEHNS.

CraTes 4. YCRoBUA HE€WCTBUTENLHOCTU MUPOEOr0 COrnailueHus
1. CTOpPOHbI HE MOryT YCTymaTb N0 MUPOBOMY COTAIaLLEHWO NpaBga, KOTopLIe B
CHATy 33KOHA MAU MX NPUPOALI SBNSKIOTCH HEOTUYXAAEMbIMIA UMM UHLIM 0DPa3OM
HaXoAaTCs BHE cephl PaCNOpPsHERNsS CTOPOH.
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2. MupoBoe cornaweHve MoxeT BblTb NPU3HaHO HEAEACTBWTENbHbLIM, €CNu
OHO 3aKNYEHO NOA BAVAHWEM 3a0NyXAEHWA OTHOCUTENBHO TOXAECTBA yCTpa-
HAEMOW HeACHOCTM UK NMYHOCTU ADYTOM CTOPOHbI.

OHO He MOXeT ObiTb NPU3HAHO HEeAeWCTBUTENBHBIM HAa TOM OCHOBAHWUM, 4TQ
Kakas-nmbo CTopoHa WKW Aawe BCe CTOPOHbI 3abnyxaganuce no nosoay oboCHO-
BAHHOCTW YPEryNMPOBaHHbBIX B HEM TIPUTA3AHWA.

3. Echm mpu 3aKNoueHu MUPOBOTO COrNalleHUa CTOPOHa UCXOoAMNAa U3 Cylle-
CTBOBaHUA OnpeaeneHHoro 00CTOATeNLCTBA, @ BOCNEACTBMK y3HaNa O TOM, 4TO
Takoe 0BCTOATENLCTBO HE WMENno MeCTo, TO Takas CTOpOHa Bnpaee TpeboBaThb
NpPU3HAHWS MUPOBOTO COFNALEHWA HEAEUCTBUTENBHLIM, 38 WCKNIOYEHUEM Cyya-
€B, KOTfla MUPOBOE COrnalieHune yCTpaHseT HEeACHOCTb MO NOBOAY AENCTBUTENb-
HOCTW CaMOro Takoro obcroatensCTia.

CtaTtbs 5. Cpepa geWCTBMA MUPOBOro COFNalleHns

MupoBOe cornalweHue BReveT OTKas TONMbKC OT NPae v NPUTA3AHWIA, KOTOpble
B HEM NPAMO yKasaHbl. Mpu 3TOM Takue 0TKasbi OT Npae U NPUTA3AHUIA OTHOCATCH
TONLKO K YKa3aHHOMY B HEM CMOpY WM MPaBOBON HEONPEAENEHHOCTH W Cosep-
WAaKTCA TOMBKO B OTHOWEHWW AWLA, YKA3aHHOMD B HEM, '

CTOpOHLI HE MOMYT yperynMposaTe MUPOBBLIM COrNalweHueM cnop, BO3HWKHO-
BEHWE KOTOPOro OHW HE MOTAW NPeaBUAETb, UCXOAS U3 UMEIOWENC Y HUX UH-
hopmMaLnv Ha MOMEHT 3aKIHYEHWUS MAPOBOro COrnalleHmns.

Cratbs 6. MupoBoe cornauieHue B cnopax
€ Y4aCTHEM MHOMECTBA NNLY
B cnyyae, KOrfa B Ka4ecTBe CTOPOHb! B CNOPHOM NPaBOOTHOLLEHWW BbICTYNAKT
HEeCKONBKO NIML Y HEKOTOPbLIE, HO HE BCe Takue Nuua 3aKkNiualoT MUPOBOE Corna-
teHne ¢ Apyrow CTOPOHOW, AeHCTBME Takoro MUPOBOrO COMNaWeHUs MOXET pac-
NPOCTPAHATLCA Ha OCTANBHLIX YYACTHHKOB MPaBOOTHOWEHWUSA TONbKO C WX COrna-
CUa ¥ NPU YCNOBUW COMrNacKUsa ero CTOPOH.

Ctateda 7. PEeCTUTYUMA KaK NOCNEACTEME PAaCcTOPXEHUA
MUPOBOIC COrnalleyns
MpU pacTopXeHWH MWPOBOrQ COrflalieHus CTOPOHbt Brpase TpebosaTb BO3-
BpaTa WCNOSHEHHOTO UMK N0 0BA3ATENLCTBY A0 MOMEHTA €10 PACTOPKEHMA.

Cneayert Takxe BeecTn B €T. 179 K PO 8 kauecTse n. 3 cneaylowee npasuno:
"CTOpOHa MUPOBOID COMTIALICHHS MOXET TPebOBaTh MPH3HAHIA ero HEqencTsmn-
TEALHBIM H3 TOM OCHOBAHMA, YTO OHA 3aKAKYHAA Ero BOISACTBHE CTEHEHUA TA-
Kenpix COCTOATENBCTB HA KPAHHE HEBLIFOGHEIX YCAOBHAX, YeM Jpyras CTOPoHa
BOCMONBI0BANACE, TOMLKO B TOM CAYHAE, €C/H OHA SBAFETCS (DHUIMHECKIUM TTHLOM,
KOTOPOE COrNdCMAOChk OTKA33TbCA OT OCHOBAHMA CBOEMO MPUTAIGHUA 38 ABHO HE-
SAEKBATHVIO ACHEXHYIO CYMMY UMt HHYIO METEPHANBHYIO HEHHOCTL BCAEACTBHE
TAXEIOMO METEPHALHOO ROAOKEHNT ",
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Kpome Toro, He06XO}11/IMO BononHuTb CT. 203 FK PO "MepepblB TeUEHUS CpoKa
WCKOBOW AABHOCTH" CReayoWUMi NMONOXKEHUAMU:

"TIpeanoxeHne 0BA3aHHOO MLa yperysimpoBaTe Criop O Hammanm ,qo;lra no-
COEACTBOM MUPOBOIO COITIALICHNA M €r0 y4acTHe B IPHMUPHTENBHOR npoyegype
HE CBUAETENLCTBYIOT O NPHU3HARMI UM [ONTA.

OfHaKko ecim OOA3aHHOE JTMLO NMPEANAraeT yperyimposars MHUPOBbIM Corna-

LEHHEM CIOp O TOYHOM Pa3Mepe AOJd, Takoe 0BELEHUE CBUACTENbCTBYET O
TIDH3HaHUH MM Josra ",

A. OABbIOEHKO,

KaHanZgaT pUaUYEecKNX Hayk,

AAPEKTOP HEKOMMEPHECKOrO NApTHEPCTBA

"VIHCTUTYT MENAYHAPORHOIO YACTHOMO W CPABHUTENBHOMO npasa”






